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NOTES OF JUDGE J H LOVELL-SMITH ON SENTENCING

 

[1] Mr Prasad, you have pleaded guilty to the following charges: three charges 

contrary to s 342(1)(b) Immigration Act 2009 of supplying information to an 

immigration officer knowing it was false or misleading in a material respect, 

one charge contrary to s 142(1)(c) Immigration Act 1987 of without reasonable 

excuse produced or surrendered information to an immigration officer knowing it 

was false or misleading in a material respect, and one charge contrary to 

s 142(1)(d)(ii) Immigration Act 1987, producing a visitor’s visa knowing it to have 

been obtained fraudulently.  Each of these charges carries a maximum penalty of 

imprisonment not exceeding seven years and a fine not exceeding $100,000 or both. 

[2] Both your counsel and the prosecution have identified a starting point of 

two years, six months, and I agree with that. 



 

 

[3] By way of background, you are a Fijian national.  On 9 December 1976 using 

the name Bimal Roy Prasad Autar born 1 August 1963 was admitted to the 

United States as a lawful permanent resident.  Under that name, on 25 July 2006 you 

were removed from the United States pursuant to an order of an immigration Judge, 

under escort to Fiji, following conviction and three years’ imprisonment for a felony 

offence under s 288a California Penal Code, lewd acts with a child under 14. 

[4] On 2 June 2010 while in Fiji you applied to Immigration New Zealand for a 

visitor visa to enter New Zealand in the name of Bimal Roy Prasad.  You omitted the 

use of the surname Autar and declared you had not travelled outside of Fiji and that 

you had no convictions.  On 19 June 2010 you gained entry into this country by 

producing a visitor visa issued in your Prasad identity.  Whilst in New Zealand 

between August 2010 and October 2015, you applied on at least four separate 

occasions for student, work and visitor visas.  When you made these applications, 

you did not disclose your previous Otar identity; you made false declarations 

claiming you had no criminal convictions and that you had not been deported or 

removed from any country.  Your intention was to hide your convictions from 

Immigration New Zealand.  Had you declared your convictions and the 

three months’ imprisonment for a felony offence in the United States for lewd acts 

with a child under 14, it is likely you would not have gained entry into New Zealand. 

[5] I have a PAC report.  It notes the absence of any conviction history in this 

country; it did not refer to your conviction history in the United States and, 

obviously, they do not appear to have been aware of that.  It is something you did not 

disclose to Community Probation, I suspect.  In your presentation at the interview, 

they assessed your re-offending as low and your risk of harm to others in the 

community is also assessed as low.  You expressed remorse at your actions but 

apportioned blame to your ex-partner.  Of course, that completely flies in the face of 

the summary of facts to which you pleaded guilty.  In my view, your risk of harm to 

others is not low, and I do not accept that there is any remorse.  As you are subject to 

a deportation order, it was noted that the only outcome was one of imprisonment. 



 

 

[6] In respect of your health, it was recorded that you are a diabetic and you 

underwent surgery, and I have confirmation of that in that there was a complication 

following surgery and you have some other issues. 

[7] There are a number of purposes and principles in the Sentencing Act 2002 

that I am required to keep in mind, and I refer to the need to hold you accountable 

for the harm done to this country through your offending and to promote a sense of 

responsibility in you for that harm.  On behalf of the community as sentencing 

Judge, I must also denounce your conduct and reflect the need to deter you and 

others from committing the same or similar offences.  In fact, deterrence and 

denunciation in sentencing such cases, which are broadly classified as immigration 

fraud, are of paramount importance and are to act as a deterrent to others in the 

international community.  In terms of the relevant principles, I need to take into 

account the gravity of the offending, your degree of culpability, the seriousness of it, 

and bear in mind the maximum penalties involved.  Then I must take into account 

the desirability of consistency in sentencing and impose the least restrictive outcome. 

[8] There is no set tariff for immigration fraud; it is accepted as that.  I have been 

provided with a number of authorities, which involve one-off instances of providing 

misleading information to enter into New Zealand using a false identity to 

systematic, organised criminal activity for commercial gain.  What is apparent from 

the authorities is that sentences of imprisonment have consistently been imposed for 

offending relating to the use of a false identity.  In particular, the case of Khan v R1 

provides guidance on appropriate starting points for this type of offending, which has 

similar features as yours.  As I said before, the issue over a starting point has been 

agreed between the prosecution and your counsel as being in the range of two years 

to two years, six months’ imprisonment. 

[9] The aggravating features are that your offending directly challenges the 

integrity of the New Zealand immigration system; it undermines New Zealand’s 

sovereign control of its border and its ability to determine who will be granted 

immigration status in this country.  In this case, you not only failed to declare your 

true identity but you made false declarations on multiple occasions that you had no 
                                                 
1 Khan v R. 



 

 

criminal convictions and that you had not been deported or turned around at the 

border of any country.  Immigration New Zealand was misled into believing that you 

were someone you were not.  Over a five year period you made at least four separate 

applications, which is indicative of a systematic course of action.  You received entry 

into this country by fraudulent means as a result.  Your offending has undermined the 

fair and effective administration of Immigration New Zealand of the hundreds of 

thousands of people who apply truthfully, declare their personal details and 

circumstances and risk being declined.  Truthfulness in respect of every declaration 

is the cornerstone of the New Zealand immigration system.  You were able to enter 

New Zealand in 2010 and, as a result, you have lived and studied and worked here 

since.  Your offending was premeditated and calculated, and I have already referred 

to the steps that you took to achieve this and remain in New Zealand. 

[10] In terms of your personal history, you do have convictions in the 

United States.  There is no credit for your previous good behaviour.  The PAC report 

recommends imprisonment.  The only reason this offending came to 

Immigration New Zealand’s attention was as a result of receiving anonymous 

information about your background.  As I say, I reject your expressions of remorse to 

the probation officer.  You have sought to place the blame on your partner, which 

I simply do not accept.  However, you are entitled to credit for your guilty pleas and 

I agree that that should be at 20 percent, in accordance with the timing of your plea. 

[11] I propose to sentence you as follows.  I adopt a starting point of two and a 

half years.  There are, in my view, no mitigating factors relating to your offending.  

The only mitigating factors relating to yourself are your health issues, and I make a 

deduction of five percent.  In terms of the plea of guilty, I have indicated that an 

appropriate deduction would be 20 percent.  I arrive at an end sentence, in respect of 

each charge, the concurrent sentence of one year, nine months.  Given your 

immigration status, I am not imposing either standard or special conditions.   

 
 
 
 
J H Lovell-Smith 
District Court Judge 
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