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[1] Viridian Glass Limited Partnership faces two charging documents alleging 

failure to take all practicable steps; the allegation is for offending on or about 11 

December 2015, but the charges relate to a single event on 11 December 2015 in 

which the defendant company’s driver and Mr Kelcher, an employee of the customer 

of the defendant company, were affected by the accident which occurred.   

[2] The summary of facts sets out the details.  Four failures are alleged to have 

contributed to each of the charges.  They are: 

 Failing to train and assess competence before allowing employees to work 

unsupervised in the delivery of glass.   

 Secondly, instigating a process for briefing those employees on route and 

delivery sequences before each delivery.   



 

 

 Thirdly, instigating a system to check for safety of the environment and any 

hazards in effect, in this case leaning on the road, is within safe limits before 

loading and before delivery.   

 Lastly, instigating a process to identify and control hazards at delivery sites 

and communicate those to affected employees. 

[3] In summary and in the course of conducting its core business Mr Koslover 

was the driver of a vehicle delivering sheets of glass to the premises where 

Mr Lyndon Kelcher was working.  He was standing beside the vehicle.  When they 

were beginning the unloading, the camber in the terrain contributed to the glass 

falling and crushing Mr Kelcher.  He sustained significant injuries.  He has still not 

fully recovered.  (Those have been set out in his victim impact statement which has 

been read today.  I do not intend to attempt to re-list them.)   

[4] The particularly sad aspect of the victim impact statement is the emotional 

impact that this accident and injury has had upon Mr Kelcher and indirectly upon his 

children, one of whom has moved to be in the care of his mother whereas previously 

both children had lived with their father.  I indicated to counsel for the defendant that 

that was a particular aspect of the impact of this offending which I believed merited 

additional consideration.   

[5] Of the four failures alleged, that is the same four failures which led to the 

accident and injury of Mr Kelcher and the obvious shock and emotional impact on 

Mr Koslover, all four are readily remediable.  They are highly practicable and they 

are inexpensive.  The summary points out that since this the defendant has repaired 

the suspension on the truck, undertaken daily pre-operational checks on goods 

delivery vehicles, begun training and assessing employees’ knowledge of work 

instructions, completed site assessments for customer deliveries on a monthly basis 

with the regular drivers and on every delivery for fill-in drivers, ordered what are 

called inclinometers to be fitted to trucks currently without them and co-operated 

fully with the investigation.   



 

 

[6] In light of the list of failures which the defendant does not dispute and the 

inexpensive nature of them to remedy, I have to conclude that that is a significant 

factor in weighing the extent of culpability.  (I will come back to that.) 

[7] The starting point under the Hanham and Philp
1
 regime is to fix the quantum 

of reparation first.  These charges are under the 1992 Act and pre-date the new 

legislation and the increasing penalty.  The quantum of reparation must be the 

primary focus.  It must take into account attendance at restorative justice, offers to 

make amends and the impact on the victim as well as the financial capacity of the 

defendant to pay.  On that latter point no issue is raised whatsoever.  The defendant is 

a limited partnership of which the principal partner is a national limited liability 

company which is part of an Australasian corporate entity.   

[8] Of the two victims one has literally decamped.  He left his job.  I infer from 

the limited material available that that arose directly as a result of his horror at what 

took place before his eyes.  He appears to be overseas.  He did not wish to participate 

in restorative justice.  Mr Kelcher did, and the consequences physically, emotionally 

and in terms of his family, have been extreme.  It is true, as Mr Baldock reminds me, 

that I must be careful to distinguish cases which have involved fatalities.   

[9] This exercise is an intuitive one (Big Tuff Pallets Limited v Department of 

Labour
2
).  I have been referred to several cases to greater or lesser extent, similar to 

the current one.  Worksafe submits reparation in the region of $40,000-$45,000 is 

appropriate for Mr Kelcher.  There is no claim for economic loss.  Mr Baldock 

submits that $40,000 should be the capping point.  I accept Worksafe’s submissions 

on this.  The impact of the offending is on more than Mr Kelcher alone and as one of 

two guardians for those children he will be responsible for ameliorating the indirect 

impact of the offending on his children and the disruption of a young family.  I adopt 

a reparation figure of $45,000. 

[10] In relation to the fine, I have already listed the four practicable steps.  They 

are obvious, easy to meet and inexpensive to instigate.  The risk of injury or fatality, 
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in my view, was very obvious.  I have considered with care Mr Baldock’s 

submissions at paragraphs 21-24.  He says that the chain of events leading to the 

tipping of the glass at the delivery site was not manifestly obvious to Viridian and 

the hazardous interplay between the camber of the road, the faulty suspension, Mr 

Kelcher’s apparent lack of training and supervision and the decision by Mr Koslover 

to attempt to hold up the falling glass, would not have been manifestly obvious to 

Viridian.  With the greatest of respect I think both paragraphs 22 and 23 are an 

attempt to argue the unsustainable.  As has been said by Worksafe, this was core 

business, a daily event for the defendant.  The risk of falling, the considerations 

applying to delivery, whether in Oamaru or any other town sited on a hill/hills, must 

be an absolute basic consideration.  When assessing the obviousness of risk, I accept 

Worksafe’s submissions.  I accept also that, given this was core business, the failings 

are a significant departure from expected and accepted work standards.   

[11] I have been referred to cases for assistance with the assessment of culpability.  

I accept the appropriate starting point overall should be $80,000.  I reject the 

submission that because of the less obvious nature of the hazards $70,000 is 

appropriate as a starting point and that I should differentiate cases which involved 

fatalities where $80,000 has been considered appropriate as the starting point.   

[12] I fix $80,000 to recognise several factors:   

(a) This was core business.   

(b) This was very obvious risk.   

(c) There are two offences here or indeed as I have been led to conclude 

at least four offences represented in each of the two charging 

documents.   

(d) They involved significant risk to two people from the same failures.  

The risk was realised in particular to the victim Mr Kelcher physically 

and emotionally.  It is necessary to recognise the multiplicity of the 

victims.   



 

 

[13] The appropriate starting point must be $80,000.  There are no personal 

aggravating factors.  The defendant company has no previous convictions.  It is a 

large enterprise.  It can point to its good record, co-operation with Worksafe, 

participation in restorative justice, and the remedial steps it has taken and taken 

promptly, including fitting appropriate devices for assessing terrain and so forth.  

Those personal mitigating features following the easy formed decision can be 

recognised to a maximum of 30 percent discount.  Worksafe does not argue that that 

is available in this case.   

[14] In those circumstances I reduce the fine by $24,000 to reflect the 30 percent 

discount for those additional factors.  That brings to a total of $56,000 for fine.  A 

quarter discount for plea is $14,000.  The end result is a fine of $42,000.   

[15] I have applied the totality principle and concurrent penalties are being 

imposed.  It seems to me that the fairest way to recognise the offending is to split the 

fine between the two charges in equal portions.  The end result then is that on each of 

these charges the defendant is convicted and fined $21,000 on each.  On CRN 026, 

the charge involving injury to Mr Kelcher, the defendant is ordered to pay reparation 

of $45,000. 

 

 

 

 

 

 

J E Maze 

District Court Judge 


