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[1] Mr Pham, I am going to sentence you now.  There are three charges.  There is 

a charge of importing a Class A drug, namely methamphetamine, a charge of 

conspiracy to supply that drug.  There is also a charge of possession of 

methamphetamine and I think that refers to a small amount of the drug that was 

found at your house later so that is not the important part of the sentencing but I will 

sentence you on that at the same time. 

[2] There is no doubt that this is very serious offending and the consequences are 

very serious.  In fact, they will be devastating for you and your family but as I have 

already given you a sentence indication, you are aware of the sentence, or at least 

approximately the sentence that you will receive today. 

[3] There are several matters that I need to address in my sentencing which have 

arisen since I gave my indication and they are the question of whether five percent is 



 

 

the appropriate reduction for your good character, whether I should take any 

particular notice of the comments in the probation officer’s report, and thirdly, 

whether I should impose a minimum term of imprisonment before you get the 

chance to get parole.  What I am going to do, however, is repeat some of the things I 

said at the sentence indication hearing because I must do that now that this is a 

formal sentencing, so I will be repeating what I said on that occasion and dealing 

with the issues that have arisen today. 

[4] I just want to assure you that I have read the references that have been 

submitted on your behalf from people who know you.  You are otherwise of good 

character.  You are a good family man, a good man who supports his family 

financially but what I am looking at is the other side of your character where you, for 

whatever reason, became involved in a very serious offence and are now having to 

pay the consequences for that.  As I said, those consequences are very serious 

indeed. 

[5] So on the charges that you face now to which you have pleaded guilty, I note 

that on 10 October 2013, Customs staff at Auckland Airport intercepted a package 

that had arrived from Hong Kong.  The package contained approximately 

two kilograms of methamphetamine.  It was addressed to Michael Chan at [address 

deleted].  It is said that the methamphetamine would have a street value of around 

about $2 million.  The methamphetamine itself was in two separate heat-sealed 

plastic bags, wrapped in sealed packaging material and found in the internal 

workings of a light display unit. 

[6] A controlled delivery of the package was arranged and before that, of course, 

most of the methamphetamine was removed and replaced with a placebo, but 

approximately five grams of the original methamphetamine remained.  

Michael Chan does not live at that address and the parcel was sent to neighbour of a 

Mr Nguyen and the neighbour was to receive the parcel on his behalf and this, I 

understand, is a common practice when people are importing illegal drugs in 

packages, that they are addressed to someone to which they have no immediate link. 

[7] At about quarter past 11 on the morning of 15 October, the package was 

delivered and during this day and the hours subsequent to that, there were several 



 

 

telephone conversations between you and Mr Nguyen, and also you and 

Mr Beveridge.  Shortly after 2 o’clock in the afternoon, Mr Nguyen arrived home.  

He lived at the address next to where the package had been delivered.  He went to his 

neighbour’s property, he picked up the package and lifted it over the fence.  He then 

reversed a Sunny motor vehicle down his drive, this was a rented vehicle, and the 

package was placed in the boot.  He phoned you and then left the address about 

2.30 pm and just after 3.00 pm, he telephoned you again and a few minutes later, you 

met in Wellington city in a carpark. 

[8] The package was then transferred into your BMW vehicle and then the rental 

vehicle was returned and the two of you travelled to your address in your vehicle 

with the drug, and your address was in Tawa.  Later in the afternoon, about 

10 minutes to six, Mr Beveridge arrived in a Mercedes-Benz vehicle owned by you, 

parked behind the BMW and the package was transferred into his vehicle.  He left 

with the package and eventually ended up at his address in Kuku Beach Road in 

Manukau in the Horowhenua. 

[9] The following morning, you travelled to that address in your BMW and you 

met with Mr Beveridge and you opened the package and removed some of the 

internal compartment that contained the methamphetamine.  You were attempting to 

cut through the sealed packaging when the police arrived and executed a warrantless 

search of the address.  You were found hiding in the living room under a pile of 

blankets.  Parts of the packaging was on a table in another room and also located 

were various things such as a knife, rubber gloves, a cup of coffee and a glass of 

water, and some of the forensic evidence linked you to those things.  Later, when 

your home was searched, a small amount of methamphetamine was found and hence 

the third charge that you face. 

[10] At the time of the offending, you were 36 years of age.  You have no previous 

convictions.  You are married with two young children.  You run your own business 

employing several people, and as a result of your offending and your incarceration 

and the isolation of your wife who does not speak any English, I understand, your 

family is likely to have to return to Vietnam.  As Ms Dhyrberg submitted to me at the 

sentence indication, of course, I have to take into account the gravity, that is the 

seriousness, of the offending and your involvement in it, and this type of offending, 



 

 

of course, is serious.  I must take into account the levels of sentencing imposed in 

similar cases and at the same time, impose the least restrictive outcome. 

[11] As a matter of law, the case of R v Fatu1

[12] I was referred to a number of cases during that hearing.  I just want to 

mention two of them.  The case of R v Wong,

 is the leading case from the 

Court of Appeal which sets out guidelines for sentencing in such cases.  As 

Ms Dhyrberg impressed on me at the sentencing indication hearing, it is not a 

mathematical process.  It is a matter of weighing all sorts of relevant factors. 

2

[13] The other case I will have to refer to is Obiaga v R

 which was a case of importing 

methamphetamine and possession of methamphetamine for supply, where 

two kilograms were imported in a cardboard box and a controlled delivery was 

undertaken.  Fifteen years was the starting point in that particular case.  Mr Wong 

was not considered to be the Mr Big of the operation but he was the equivalent to a 

manager or organiser of the importation or the subsequent events.  As I said before, it 

is difficult to see how your position could be distinguished from that of Mr Wong.  

You obviously had a supervisory role so far as the importation was concerned. 

3

[14] So I found it, and I still find it, difficult to distinguish between those cases 

and the present one.  In the present case, in your case, a starting point is one of 

15 years’ imprisonment.  I note that Mr Nguyen’s starting point in his sentencing was 

13 and a half years and in my view, his blameworthiness was less than yours in this 

case.  The Crown submitted to me that this was a premeditated offence or offending.  

It was organised, it was planned, there was a significant quantity of drug and you 

were a significant player, and I agree with that. 

.  Again, the amount 

imported in that case was 1.5 kilograms and the defendant was not the Mr Big of the 

operation, but supervised the importation.  Fifteen years was the starting point in that 

case.  There was an uplift for the charge of possession of the drug for supply.  In that 

case, a five percent discount was given for being a first offender and time spent on 

electronic bail. 

                                                 
1 R v Fatu [2006] 2 NZLR 72 (CA) 
2 R v Wong [2009] NZCA 332 
3 Obiaga v R [2016] NZCA 270 



 

 

[15] The question of a discount for your plea of guilty must be considered and 

Ms Dhyrberg has impressed on me that your personal circumstances should result in 

a further discount.  You have no previous convictions.  You are of good character 

otherwise, and also that you will be serving a sentence of imprisonment which will 

now be a long distance, in no doubt, from your young family.  I noted at the time of 

the sentence indication that the Court of Appeal had recently made comments about 

the deduction for personal circumstances.  Again, in the case of R v Wong at 

para (17), the Court of Appeal referred to another case of R v Jarden,4

[16] In the case of Obiaga v R which I referred to before, it was said, “In the 

context of serious drug offending of this kind, five per cent is the most that could be 

expected absent exceptional circumstances, of which there are none,” in that case.  

So there was an argument about the timing of your plea of guilty.  Ms Dhyrberg’s 

reply to the Crown submissions was that you took necessary and arguable steps in 

the case to challenge the admissibility of the evidence, and I accept that that was the 

case but the evidence, in fact, if admissible as it is now, I can take it, it is, 

demonstrated a very strong case against you in respect of the importation and 

conspiracy.  I am still of the view that 15 percent would be the normal discount for a 

guilty plea but when I consider that your applications were made some time ago and 

were not heard for some considerable time, and that was not your fault at all, I 

increase that to 18 percent. 

 a 

Supreme Court case where it was said, “In sentencing those convicted of dealing 

commercially in controlled drugs the personal circumstances of the offender must be 

subordinated to the importance of deterrence.” 

[17] When it comes to the discount for personal circumstances, you are, as I said, 

of previous good character and your family circumstances are taken into account.  

Ms Dhyrberg suggests that 10 percent should be given in respect of that because 

Mr Nguyen received a 10 percent discount.  However, I have already referred to the 

Court of Appeal and Supreme Court decisions about the discounts for good character 

in these circumstances and although I acknowledge that Mr Nguyen may have 

received 10 percent discount, in my view, it does not justify me departing from the 

clear guidelines from those cases and I only allow five percent.  So that is a discount 

                                                 
4 R v Jarden [2008] NZSC 69, [2008] 3 NZLR 612 



 

 

of 23 percent in the end, and the end sentence is one of 11 years and six months’ 

imprisonment and I intend to impose that. 

[18] There comes the question of the minimum term of imprisonment and in that 

respect, I do take account of your character, your family circumstances, and 

s 86 Sentencing Act 2002 provides that the court may impose a minimum period of 

imprisonment if it is satisfied that the period otherwise applicable is insufficient for 

all or any of the following purposes: 

(a) holding the offender accountable for the harm done to the victim or 

the community 

(b) denouncing the conduct in which the defendant was involved 

(c) deterring the offender or other persons from committing the same or 

similar offence, and 

(d) protecting the community from the offender. 

[19] Those are the statutory matters that I must take into account, and 

Ms Dhyrberg has suggested to me in her submissions that really, the submission by 

the Crown that there should be a minimum term of imprisonment does not really 

address those issues.  For example, the Crown say that it is not uncommon, in fact it 

is quite common in cases of this sort, for there to be a minimum term of 

imprisonment, but the Court of Appeal has also said that it is by no means automatic 

that that was the case, and so the terms of the Act must be taken into account. 

[20] There has been an argument raised that as you will be inevitably deported 

because of this offending, and I understand that is probably after your release at 

some point, then the Crown say that is something that has very little relevance to the 

question of the minimum term of imprisonment.  Ms Dhyrberg disagrees with that.  

What I must do is really factor that into the facts of this case and how it affects my 

decision.  You have resided in this country for 18 years.  Apart from this offending, 

you have been a model citizen if I take upon board the matters raised in the 

references that I have read.  I cannot ignore that and I cannot ignore the fact that after 

18 years, you are now going to lose the privileges of being a resident in 



 

 

New Zealand and will have to return to your home country with a very unclear 

future.  In the circumstances of this case, I can take that into account. 

[21] Also, there is the question of what appeared in the probation officer’s report 

which suggested that you did not accept your guilt in this case and certainly, that is 

what it appeared to be, so far as the probation officer was concerned, and it is 

difficult to me to doubt that that is the impression that you gave the probation officer, 

but I am not going to take that into account as an aggravating feature.  The evidence 

in this case quite clearly showed your involvement and I am told that you do accept 

that, whatever the impression was with the probation officer. 

[22] So when I look at your personal circumstances and the circumstances of your 

family, which I said before are going to be altered drastically, I find that a sentence 

without a minimum term of imprisonment, in this case, is sufficient to hold you 

accountable and denounce what you have done and deter you from offending in this 

way, and that the community will be protected sufficiently without that minimum 

term of imprisonment.  In coming to that decision, I think this is particularly so, 

given that after a long time of residence in this country and your contribution to the 

country, you will be inevitably deported, and I take that into account.  Therefore, I do 

not impose a minimum term of imprisonment. 

[23] In respect of the charges of importing a Class A controlled drug and 

conspiracy to supply a Class A controlled drug, you are now convicted and sentenced 

to 11 years and six months’ imprisonment. 

[24] On the charge of possession of methamphetamine, you are sentenced to 

three months’ imprisonment but that is to be served at the same time as the other 

sentence. 

[25] I make an order forfeiting those items. 

 

 
I G Mill 
District Court Judge 
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