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ORAL JUDGMENT OF JUDGE W P CATHCART  

 

Background 

[1] The defendant faced one charge of theft alleging that he stole a Honda 

four-wheel motorbike valued at $8000 at Tolaga Bay on 2 May 2015.  The case came 

before me on 21 July 2016.  Ms Giles represented the defendant.   

[2] The police case rested on a crucial witness who gave evidence that on the 

night in question he went right up to the bike and saw the defendant, whom he knew, 

sitting on it and then witnessed him start the bike and take off with it.  In short, there 

was a witness at the very scene of the theft.1

                                                 
1 At the time of delivering this oral decision, my judgment on 21 July had not been transcribed. 

 



 

 

[3] The defendant’s evidence was that he never took the bike.  It disappeared 

from the address in a way that he could not explain.  He said he had no dealings with 

it.  He said that the key witness was lying. 

[4] At the end of the hearing, I made a finding that I accepted the crucial police 

witness and I made adverse findings of credibility against the defendant on the 

central conflict in the evidence. 

[5] Having found the charge proved, I entered a conviction against the defendant 

and directed a pre–sentence report.  I also remanded the defendant into custody for 

sentence on 8 September 2016. 

[6] I remanded him into custody because he had multiple convictions for theft.  I 

cannot recall the exact number at the moment but to the best of my recollection it 

was in the order of 17 or 18 previous convictions for theft alone, for which he had 

received multiple terms of imprisonment.  I considered that s 13 Bail Act 2000 

applied because a term of imprisonment was highly likely. 

[7] Prior to being remanded into custody, the defendant addressed me personally 

from the dock.  He was quite agitated about the verdict.  He made comments 

apologising for his conduct during the hearing. 

The defendant’s legal representation at the hearing  

[8] Ms Giles was trial counsel.  She is a longstanding and highly respected 

member of the Gisborne legal fraternity.  Sadly, however, she has not been well for 

some time.  Since my appointment to the bench, she has appeared regularly in my 

Court.  However, over the last few months I have observed that her illness, which is 

no doubt known more accurately by the local legal profession and her close 

colleagues, has become more advanced.  She now appears in Court with the aid of a 

wheelchair.  Her health issues, in relation to which I have tremendous sympathy, may 

be beginning to overtake Ms Giles. 

[9] During the course of the hearing, I was concerned about the way in which the 

case was being handled by Ms Giles.  That comment is not meant as a criticism of 



 

 

her at all.  It rather reflects my observations of her state of health at the time of the 

hearing and the demands upon her. 

[10] Ms Giles did not cross–examine the key police witness to any great extent.  

Also, it was apparent from my observations from the bench that the defendant 

himself had to guide Ms Giles on the calling of defence witnesses and the order in 

which they should be called.   

[11] I was left with the impression that the bare minimum had been achieved by 

Ms Giles but not much more.  I was concerned about the quality of the 

representation but in the end I was satisfied that the trial did not require to be 

aborted.  The defendant gave evidence and advanced his position. 

[12] However, at the end of the hearing, I could foresee that Ms Giles’ may appear 

in other defended fixtures which could be problematic if her health did not improve.  

I thus took the initiative of speaking to the President of the Gisborne Branch of the 

NZLA about the matter in chambers.  In my discussions, there was no specific 

criticism at all levelled against Ms Giles.   

[13] Ms Giles is a lawyer who has the utmost respect of the Court and her 

colleagues.  She is utterly professional and courteous in all that she does in each case 

she has handled.  It was out of a genuine concern for her deteriorating health and 

well-being and her physical ability to handle defended cases that I called for a 

private meeting with the law society representative. 

Application for bail pending sentence 

[14] Since the hearing, the defendant has filed an application, dated 

3 August 2016, seeking bail pending sentence in order to advance his appeal against 

conviction.  Ms Epati now represents the defendant.  A waiver of legal privilege has 

been provided by the defendant.   

[15] The application stated that Ms Giles is currently unwell and presently in 

hospital and is expected to remain there for the next month.  The application notes 

that the appeal will be based on the ground that the defendant was inadequately 



 

 

represented by trial counsel.  In short, the ground to be advanced on appeal will be 

that the defendant was deprived of a fair trial.    

[16] Also, it is accepted that Ms Giles has already verbally indicated to Ms Epati 

that there were shortcomings in her representation of the defendant.  Similarly, the 

police prosecutor has indicated to Ms Epati that from his perspective there may have 

been some deficiencies in the way the defendant was represented at the trial. 

[17] On the papers, I immediately granted the defendant bail pending sentence 

without opposition from the Police.2

Miscarriage of justice point 

 

[18] Attached to the bail application was a letter, dated 3 August 2016, from 

Ms Epati to Ms Giles.  This letter outlines the steps to be followed when a 

competency of counsel point is to be raised on appeal, in accordance with the 

principles R v Clode3 and Hall v R.4

[19] What struck me is that the letter states that the defendant had instructed his 

previous counsel (not Ms Giles) that he wanted four defence witnesses called at his 

trial, one of which was his sister, Maera Paea.  That did not occur at the hearing.  

According to the letter, Ms Paea was expected to give evidence of the defendant’s 

whereabouts at the time of the theft and how he travelled home.  In effect, she was to 

give evidence of an alibi.   

 

[20] Yet, the letter outlines that prior to the trial, Ms Giles had little to no contact 

with the defendant.  On the morning of trial, she apparently spoke to the defendant 

for only five minutes.  The letter alleges that she was not sufficiently familiar with 

the file.  

[21] More particularly, the letter alleges that Ms Giles did not sufficiently 

cross-examine the central prosecution witness in accordance with the defence theory.  

It is said that the defendant felt obliged to give evidence in his own defence because 
                                                 
2 As a result of receiving the bail application, I invited the defendant’s counsel to immediately apply for a 

rehearing.  The rehearing application came before me at 2:15 pm today. 
3 [2008] NZCA 421, [2009] 1 NZLR 312. 
4 [2015] NZCA 403. 



 

 

of the manner in which the case had been run and that there was little to no briefing 

of his evidence. 

[22] Whether or not all those particulars can be substantiated is a matter that I do 

not have to resolve.  However, what rang an alarm for me, so to speak, was the 

ground that Ms Giles did not sufficiently cross–examine the central prosecution 

witness in accordance with the defence theory.  As I noted earlier, there was little 

cross-examination of that witness.  The proposition that he was lying was put to him 

but little more. 

[23] In my view, the grounds that there was insufficient cross-examination to 

advance the defence theory and the failure to call a key defence witness significantly 

impact on whether the defendant received a fair trial.  With those new matters having 

been brought to my attention, coupled with my own observations as to the conduct of 

the trial, I have now formed a view that the defendant did not receive a fair trial 

because of a lack of proper representation.  I therefore find that there has been a 

miscarriage of justice.  The conviction ought to be set aside and a rehearing ordered. 

The jurisdictional issue  

[24] In the face of that finding, the issue I must now resolve is whether I must 

leave the setting aside of the conviction to the High Court on the defendant’s appeal 

or whether I have the power to set it aside and order a rehearing prior to sentence.  I 

have had very little time to analyse this jurisdictional issue. 

[25] Section 177 Criminal Procedure Act 2011 states as follows: 

177 Court may order retrial or rehearing as to sentence in certain 
cases 

(1) This section applies if— 

 (a) a defendant is convicted of— 

  (i) a category 1 or 2 offence; or 

  (ii) a category 3 offence punishable by a term of 
imprisonment not exceeding 3 years, if the 
defendant did not elect a jury trial; or 



 

 

 (b) an order is made under section 106(3) of the Sentencing Act 
2002 in relation to a defendant who pleads guilty or is found 
guilty of— 

  (i) a category 1 or 2 offence; or 

  (ii) a category 3 offence punishable by a term of 
imprisonment not exceeding 3 years, if the 
defendant did not elect a jury trial; or 

 (c) an order is made under section 375(1)(b) in relation to an 
infringement offence. 

(2) A court may order— 

 (a) a retrial of the charge; or 

 (b) a rehearing in relation to the sentence or order imposed on 
the defendant. 

(3) An application for a retrial or rehearing must be determined by the 
judicial officer who presided over the first trial or hearing. 

(4) If it is impracticable for the judicial officer who presided over the 
first trial or hearing to determine the application, any Judge may 
determine it. 

(5) A retrial or rehearing may be ordered under subsection (2), on any 
terms the court thinks fit, and as to the whole matter, or only as to 
the sentence or order. 

(6) Despite subsection (1), a defendant who is eligible to apply for a 
retrial under section 125 or a rehearing under section 126 must not 
apply for a retrial or rehearing under this section. 

[26] As is clear from its language, there are jurisdictional limits on the scope of 

s 177.  Relevantly, it applies only to a category-3-offence punishable by a term of 

imprisonment not exceeding three years if the defendant did not elect a jury trial.  In 

this case, the defendant faced a charge of theft which is subject to a term of 

imprisonment not exceeding seven years.  Section 177 therefore does not apply to 

this case. 

[27] In cases to which s 177 does apply, it is accepted by the commentators that it 

confers a general discretion on the Court to order a re–trial or rehearing.5

                                                 
5 Adams on Criminal Law at CPA 177.02. 

  The 

commentary in Adams on Criminal Law suggests that under s 177 and its 

predecessor (s 75 Summary Proceedings Act 1957)  District Court Judges tend to 

take “a pragmatic approach” to the ordering of a rehearing and that the overarching 

http://www.legislation.govt.nz/act/public/2011/0081/latest/link.aspx?id=DLM136807#DLM136807�
http://www.legislation.govt.nz/act/public/2011/0081/latest/link.aspx?id=DLM3360592#DLM3360592�
http://www.legislation.govt.nz/act/public/2011/0081/latest/link.aspx?id=DLM3865749#DLM3865749�
http://www.legislation.govt.nz/act/public/2011/0081/latest/link.aspx?id=DLM3865750#DLM3865750�


 

 

principle is one of fairness.  An order would be made if not doing so would result in 

a miscarriage of justice.  A miscarriage of justice would include poor representation 

by trial counsel that leads to a miscarriage of justice.  

[28] As noted earlier, I have already found that there has been a miscarriage of 

justice in relation to the hearing on 21 July 2016.  Thus, if this charge was covered 

by s 177, I would have had no hesitation in granting the order setting aside the 

conviction and ordering a rehearing.  However, as I noted already, s 177 does not 

apply to this case. 

[29] As noted earlier, I have had a very short time to consider the jurisdictional 

issue.  Nevertheless, I have formed the view that there is an equivalent parallel 

power available to a District Court Judge under the doctrine of inherent power which 

exists to ensure a fair trial and to prevent an abuse of the Court process.  With respect 

to that doctrine I have considered two well–known decisions: McMenamin v 

Attorney General6 and R v Moke and Lawrence.7

[30] In McMenamin the Court of Appeal made the following comment:

 

8

An inferior Court has the right to do what is necessary to enable it to 
exercise the functions, powers and duties conferred on it by statute.  This is 
implied as a matter of statutory construction.  Such Court also has the duty to 
see that its process is used fairly.  It is bound to prevent an abuse of that 
process … 

 

[31] The inherent powers of the District Court’s are subject to the express 

provisions of its constituting statute.  The District Court cannot adopt a practice or 

procedure contrary to, or inconsistent with, the rules prescribed by statute.   

[32] The inherent powers of the District Court are clearly different in origin and 

scope from the inherent jurisdiction of the High Court.  Whilst the latter jurisdiction 

too must operate in a field that does not conflict with statutory rules, it is clearly a 

more expansive jurisdiction.  The decisions in Moke and Lawrence underscore the 

                                                 
6 McMenamin v Attorney–General [1985] 2 NZLR 274. 
7 R v Moke and Lawrence [1996] 1 NZLR 263, (1995) 13 CRNZ 386, [1996] NZFLR 54, (1995) 14 FRNZ 75. 
8 McMenamin v Attorney–General [1985] 2 NZLR 274 at page 276. 



 

 

first principle that the inherent jurisdiction of the High Court might be invoked 

whenever the justice of the case so demanded it.9

[33] In Moke and Lawrence the Court of Appeal even said that the inherent 

jurisdiction “might be exercised even in respect of matters which are regulated by 

statute or by rules of Court provided it did not contravene any statutory provision”.

   

10  

The Court of Appeal said that the power is exercised when “the need to do justice 

was paramount”.11 The reason for these principles is that Parliament was presumed 

to have enacted legislation in the public interest and to further the ends of justice.12

[34] In my view, there is a parallel power available to me in limited circumstances 

that does not interfere with the scope of s 177 or the High Court’s jurisdiction in 

dealing with appeals.  

   

In this way, the two sources of power work together.  

[35] First, s 231 Criminal Procedure Act instructs as to how to commence a first 

appeal.  In this case, the defendant’s first appeal is to the High Court.  Section 231(2) 

relevantly states that a notice of appeal against conviction must be filed within 21 

working days after the date of sentence.  Appeals against conviction and sentence are 

separate matters.  Yet, it is a settled principle, that the notice of appeal must be filed 

after the defendant has been sentenced to avoid multiple appeals. 

[36] Previously under s 115(3) Summary Proceeding Act, the ability to appeal 

against conviction before the offender has been sentenced, or otherwise dealt with, 

was explicitly prohibited.  Section 231 does not carry that prohibition over into the 

new law.  The authors of Adams on Criminal Law suggest that it may nevertheless be 

open to an appeal Court in an exceptional case to hear an appeal against conviction 

prior to the imposition of sentence 13 and cite R v Rata.14

[37] In Rata, Wild J received a guilty verdict from a jury against the appellant on a 

charge of assault with intent to rob.  The appellant’s trial counsel then argued that the 

 

                                                 
9 Moke and Lawrence [1996] 1 NZLR 263. 
10 Ibid. at 267. 
11 Ibid. at 267. 
12 Ibid. at 267. 
13 Adams on Criminal Law CPA231.01. 
14 R v Rata [2007] NZCA 431. 



 

 

jury’s verdict was inconsistent with other verdicts and made an application for a 

discharge under s 347 Crimes Act 1961.  Wild J expressed the tentative view that the 

verdicts were irreconcilable but dismissed the s 347 application. 

[38] Significantly, for present purposes, Wild J did not sentence the appellant.  On 

appeal, the Court of Appeal had to deal with the Crown’s argument that there was no 

jurisdiction to appeal conviction prior to sentence being passed.  The Court 

acknowledged the force of the Crown’s submission that there were sound policy 

reasons for not encouraging successive appeals.  However, the Court observed that if 

there were to be two appeals – one for conviction and one for sentence – it would be 

very much the exception.15

[39] The Court of Appeal provided an illustration of a possible exceptional case as 

follows:

 

16

Where a person is convicted of rape and prior to the sentence the 
complainant recants saying that she was in fact overseas at the time and there 
was evidence to show that she was, it would seem an odd result to require 
the Judge to go ahead and sentence to enable the appeal to proceed in such a 
case. 

 

[40] The Court of Appeal held that the case before them fell within the exceptional 

category.   

[41] In this case, the defendant is left with the unacceptable situation of having a 

conviction that was wrongly entered against his record hanging above his head until 

the High Court has time to determine his appeal against conviction.  Until that appeal 

is heard this defendant, who is no stranger to the Court, may well appear again on 

other charges and be subject to strict bail laws.  In that regard, I have already 

commented that this defendant had reached a seventeenth or eighteenth conviction 

for theft in relation to the matter that I dealt with. 

[42] Given that there is no guarantee that the appeal against conviction will be 

heard prior to 8 September, this Court could be required to go through the exercise of 

sentencing the defendant.  To go through that exercise when I have already found 

that there has been miscarriage of justice warranting the overturning of the 

                                                 
15 R v Rata [2007] NZCA 431at [23]. 
16 Ibid. at [23]. 



 

 

conviction is a mockery of the Court process.  In the circumstances, to undertake 

such a hearing would be an abuse of this Court’s process. 

[43] In terms of McMenamin first principles, I have a duty to see that the Court’s 

processes are used fairly and to prevent an abuse of the process.  In my view, it 

would be an abuse of the Court’s process to compel the Court, the defendant, and the 

State, and their respective counsel, to go through a sentencing exercise when the 

Court has reached the immediate view that the defendant has already had an unfair 

trial.   

[44] In my view, there is a limited power available to me that stands outside s 177 

but is complementary with it.  This inherent power can only be exercised in limited 

circumstances which are demonstrated by this case.  The existence of this limited 

inherent power does not run inconsistently with the High Court’s power to deal with 

appeals against conviction.  I accept that the High Court retains the exceptional 

jurisdiction to hear an appeal against conviction prior to sentence.  Nevertheless, in 

cases where there are real concerns relating to possible delay in hearing such an 

appeal, this Court must not be left in the unacceptable situation of having to go 

through a mock sentencing when this Court has quickly determined that a 

miscarriage of justice has occurred.   

[45] This concern is even more acute when there is the prospect that a defendant 

may face bail issues if he or she appears before another District Court Judge on 

similar charges and faces an argument that he or she should not be granted bail 

because of the recent conviction, albeit improperly entered. 

[46] I take the view that this limited inherent power springs from a defendant’s 

legal right guaranteed by s 25(a) Bill of Rights Act 1990. That right is considered an 

absolute one and it must be protected by the Court.17

                                                 
17 Condon v R [2006] NZSC 62, [2007] 1 NZLR 300, (2006) 22 CRNZ 755 at [77]. 

  In other words, I am resting 

this inherent power on my duty to protect that stand-alone right in the Bill of Rights.  

In this case, I have reached the view that the conviction entered is unsafe because the 

miscarriage of justice has breached the defendant’s 25(a) right.   



 

 

[47] All of these remarks lead to the conclusion that, in this rare situation, I do 

have jurisdiction to set aside the conviction entered against the defendant on 21 July 

and order a rehearing.  Accordingly, I exercise that power in his favour.  The 

defendant should be treated as if the charge had not been dealt with and he is 

therefore now subject to a rehearing. 

[48] Whether that re-hearing comes before me or another Judge is yet to be 

determined.  But, I formally set aside the conviction and I direct that the defendant 

be remanded on his existing bail terms to appear in this Court on 8 September 2016. 

 

 

 

 
 
W P Cathcart  
District Court Judge 
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