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NOTES OF JUDGE W P CATHCART ON SENTENCING

 

[1] Mr Te Kani, you are still a young man.  You appear for sentence in relation to 

some very serious charges: a charge of robbery, two charges of burglary, a charge of 

resisting a police officer on 1 May, and also the unlawful taking of a motor vehicle. 

[2] Mr Sceats has filed helpful submissions to guide the Court as to the 

appropriate starting point for the robbery offending and as to the need to discount the 

starting point because you are only 17 years of age. 

[3] The robbery charge is, of course, the most serious.  On 1 May 2016, the 

victim was alone in a bus stop outside the Te Atatu Road Library.  He had with him 

his black leather wallet and an iPhone.  You approached the bus stop getting off your 

bicycle and stood over the victim.  You aggressively yelled at him telling him to give 

you the wallet.   



 

 

[4] You then punched him with closed fists approximately three times to the left 

of his neck.  He pleaded with you to stop punching him.  He placed his hands up to 

protect his face.  You snatched the iPhone and wallet off him.  You demanded cash 

and the cellular phone password.  You left the area without the victim’s password 

when members of the public approached the bus stop. 

[5] When the police conducted a bail check at your home address at 3.40 pm that 

day, you admitted to be riding out on your bike in breach of your 24-hour curfew.  

You were placed under arrest by the constable who attended the bail check.   

[6] You then proceeded to walk inside the house and into a bedroom.  You told 

the police that you were not leaving the house and that police were not taking you.  

You became further agitated when the police attempted to place handcuffs on you.  

You resisted that arrest.  A struggle ensued with the officers until they gained control 

over you.   

[7] When the police executed a search warrant at that address the following day, 

they found concealed in a wardrobe, the victim’s stolen iPhone.  Further located at 

the address were items of clothing consistent with what you had been wearing at the 

time of the robbery. 

[8] I have read the victim impact statement from the gentleman involved.  

He was of Asian ethnicity.  This was an offence in the Auckland area.  He spoke 

about the value of the items stolen from him.  The iPhone was valued at $1199.  

He expressed that he was very shocked and scared at what had happened.  He said he 

was overwhelmed by what occurred.  His was a vicious robbery, Mr Te Kani, and it 

must warrant a deterrent sentence. 

[9] With respect to the burglary matter, there are two charges in this category.  

Seven days after robbing that young Asian man, you entered some grounds of the 

Potaka School in Te Araroa Road in Auckland.  You walked around the rear of the 

classrooms of the school and located an exit door.  Using a chair you found on the 

rear deck, you carefully removed a number of louvre windows from above the 

doorway and climbed in through the open space. 



 

 

[10] Once inside, you walked around the classroom and into the corridor into the 

principal’s office, but the door was locked.  You kicked the door open to gain entry 

breaking the wooden doorframe.  Inside that office, you uplifted a projector worth 

$200, a large number of packets of stationery and you also uplifted a camera.  All of 

those items were the property of the school. 

[11] You left the office and climbed back out the open window that you had come 

through with the items.  You then took your time to replace the louvre windows in an 

effort to cover up your tracks. 

[12] Once outside, you walked to the property next door to the school.  It was 

occupied by the next victim, the principal of the school and her family.  You climbed 

over the fence between the two properties, walked up to the window at the rear of 

that house.  You used a pair of pliers you found on the ground and jemmied open the 

window and climbed inside. 

[13] You walked through the house uplifting Xbox video games worth $1000, two 

Xbox gaming consoles worth about $200 and a laptop computer belonging to the 

victim, valued at $1400.  All of those items, of course, are suitable for selling on the 

black market which I am sure you would have known. 

[14] I have considered the victim impact statement in relation to that burglary 

matter.  The victim speaks about how she and her husband had put everything into 

the school and community and feels completely devastated that you would enter 

their home and steal in the way that you did.  There is an understandable fear that 

they still have because of feeling insecure. 

[15] Then there is the offending relating to your attempt to unlawfully get into a 

motor vehicle.  That earlier offending occurred on 13 March.  The police obtained 

video footage of you sitting in the vehicle that had been obtained by a co-offender.  

That offending is at a low to moderate level of seriousness. 

[16] I take into account a number of principles of the Sentencing Act 2002.  Given 

the gravity of the offending in relation to the robbery and the burglary matters, I need 



 

 

to impose a sentence that deters and denounces you from your conduct, to hold you 

accountable for what you have done to the victims and to protect the public.  

However, given your youth, I take into account the fact that you do have the 

prospects of rehabilitation and that is a major factor here. 

[17] Mr Sceats (in his written submissions), referred me to the decision in 

R v Mako.1  It cites a judgment by His Honour Chambers J in Smeed v Police.2

[18]  In Smeed, Chambers J said that the appropriate approach for robberies was to 

use the Mako decision, but make an appropriate adjustment for the fact that it is a 

lesser offence.  That particular approach has been endorsed by other Court of Appeal 

decisions.  I adopt that approach here. 

  

Mako is the tariff decision for aggravated robberies.  This was not an aggravated 

robbery, it was a robbery simpliciter. 

[19] I have looked at the decision in KP v R,3 cited to me by your counsel, as well 

as Stewart v Police.4

[20] I have considered Mr Sceats’ submission as to the appropriate starting point.  

That was not mentioned in his written submissions.  He has given me a range that he 

submits is appropriate when all of the aggravating features of the robbery are taken 

into account.  I fix a starting point of 24 months’ imprisonment for the robbery alone. 

  Stewart is of particular relevance because it instructs as to how 

to deal with a youth who faces sentence on a charge of robbery. 

[21] With respect to the two burglary matters, taking into account that there was a 

burglary of a school and a burglary of a home, I adopt a stand–alone starting point 

for that offending involving both charges of 22 months’ imprisonment. 

[22] With respect to the other offending, I adopt a stand–alone starting point of 

four months’ imprisonment.   

                                                 
1 R v Mako [2000] 2 NZLR 170 (CA). 
2 Smeed v Police HC Whangarei, 24 October 2000, AP50/00, Chambers J. 
3 KP v R HC Wanganui, 16 April 2010 CRI-2010-0483-11. 
4 Stewart v Police HC Auckland, 13 November 2008, CRI-2008-404-284. 



 

 

[23] However, I adjust the overall starting point to reflect the totality of the 

offending.  I therefore increase the starting point of 24 months for the robbery by a 

further period of 16 months’ imprisonment for the other offending.  That reaches an 

overall starting point of 40 months’ imprisonment. 

[24] With respect to your youth, it is clear that there are real prospects for 

rehabilitation given your age.  That principle is clearly recognised in 

Churchward v R.5

[25] Taking into account that you do have Youth Court history which discounts the 

youth discount that otherwise would have been available to you, I discount the 

starting point by a percentage of 20 percent for the youth factor.  You are entitled to a 

full discount under R v Hessell
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[26] In relation to the robbery and in relation to the burglary charges, you are 

sentenced to imprisonment for two years.   

 for your guilty pleas.  That equates to a 25 percent 

discount.   

[27] There will be standard post-detention conditions for a period of six months.  

There will also be special release conditions for a period of six months after the 

detention end date and the special conditions are stated in the pre-sentence report. 

[28] The sentences on the robbery and the burglary matters are concurrent:   

[29] With respect to the burglary of the residential premises (CRN 1735), there is 

a reparation order in the sum of $1295.   

[30] With respect to the burglary of the school (CRN 1734), a reparation order in 

the sum of $694. 

[31] With respect to the charge of resisting the police officer, a sentence of one 

month’s imprisonment concurrent.   

                                                 
5 Churchward v R [2011] NZCA 531, (2011) 25 CRNZ 446. 
6 R v Hessell [2009] NZCA 450. 



 

 

[32] With respect to the charge of unlawfully being in the motor vehicle, one 

month’s imprisonment concurrent. 

[33] What all that means is that there is a two-year term of imprisonment in total. 

 

 

 
 
W P Cathcart 
District Court Judge 
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