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“ALL THE WORLD IS 

WATCHING” 
Reflections on the First World Congress on Juvenile 

Justice,  

Geneva, Switzerland – January 2015 

 

Ninety-one countries.  Five languages interpreted 

simultaneously. Eight hundred and fifty delegates.  All of 

whom share the same passion and commitment to 

delivering the best possible specialist youth justice 

system in their respective jurisdictions. What a 

memorable occasion to be part of. Such was my 

privilege and that of Judges Heemi Taumaunu and Max 

Courtney, when we attended this unique World 

Congress in Geneva in January. Reflections on the 

Congress by all three New Zealand judicial participants 

are set out later in this first bumper edition of Court in 

the Act 2015. I hope you find them both interesting and 

challenging. 

 

It is perhaps only when we leave our home country that 

we truly appreciate its strengths and weaknesses. The 

purpose of this editorial is to convey the humbling 

realisation which struck all three of us in Geneva - that 

Aotearoa New Zealand is closely watched, and 

enormously respected internationally in terms of its 

youth justice system.   

Judge Heemi Taumaunu presenting to the Congress on the Rangatahi Courts  
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In the context of a huge international arena, it struck us 

afresh how our system is regarded as one of the most 

specialised, developed and well-resourced in the world. 

We were frequently engaged in conversation with 

representatives from other countries who remarked on 

how fortunate we were to be part of New Zealand’s 

system; how much respect was accorded our system; 

and how much was read and known about it worldwide. 

In the best sense of the phrase, we realised that “we 

are being watched”. It was hard to take in that our 

country of 4.6 million people, on the edge of the world, 

is in a position to exert so much international influence 

in terms of one small part of its criminal justice system. 

 

The sobering reminder for me was that with that 

recognition comes significant responsibility - to ensure 

our system operates at the best and most efficient level 

possible. We must not rest on our laurels. We must 

continue to develop effective, creative, and principled 

approaches to the increasingly small group of young 

offenders before the Youth Court who represent our 

most problematic and challenging young people. To 

reinforce that the numerical size of the problem we now 

face is actually more manageable than ever, I urge you 

to carefully study the hot off the press “Infographic” 

produced by the Ministry of Justice which appears at the 

end of this newsletter. It vividly portrays both the drop in 

child and youth apprehensions, and the decreasing 

numbers of young offenders who appear before the 

Youth Court, along with their characteristics and our 

responses to that offending. 

 

In a youth justice environment such as ours, there can 

be no excuse for formulaic approaches, failure to 

properly hold young offenders accountable, or  

omissions to identify the deep-seeded causes of 

offending. Nor should we settle for anything less than to 

address these with effective, evidence-based 

interventions. And at the heart of this process is the 

Family Group Conference. There is a real challenge here 

for us all. 

 

For my part, I am committed to leading a Youth Court 

that reaches the highest operational best practice 

standards - that is, a multi-disciplinary team approach 

with specialised intervention which will enable proper 

attention to be given to our serious young offenders.  I 

look forward to 2015 and hope that you will join me and 

our team of 42 Youth Court Judges in delivering on this 

commitment to professional excellence in the Youth 

Court. 

 

Andrew Becroft 

 

Principal Youth Court Judge of New Zealand 

Te Kaiwhakawā Matua o te Kōti Taiohi 

Judge Becroft presenting to the Congress on the role of the family in youth justice  

Judge Taumaunu: 

 
https://www.youtube.com/

watchv=DJa7SvRcBX8&feature=player_embedded  

(begins at 153:05) 

 

 

Judge Becroft: 

 
https://www.youtube.com/watch?v=hg0lbE3ZUQ4  

(begins at 6:00) 

 
https://www.youtube.com/watch?

v=DJa7SvRcBX8&feature=player_embedded  

(begins at 22:10) 

You can view video footage of the Judges’ 

Congress presentations on YouTube: 

https://www.youtube.com/watch?v=DJa7SvRcBX8&feature=player_embedded
https://www.youtube.com/watch?v=DJa7SvRcBX8&feature=player_embedded
https://www.youtube.com/watch?v=hg0lbE3ZUQ4
https://www.youtube.com/watch?v=DJa7SvRcBX8&feature=player_embedded
https://www.youtube.com/watch?v=DJa7SvRcBX8&feature=player_embedded
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1. Aotearoa New Zealand has an excellent reputation for 

creativity and leadership within the international youth justice 

community. 

 

2. The international youth justice community holds the Family 

Group Conference in high regard as an appropriate and best 

practice process for dealing with young people (who have 

seriously offended) and their families. 

 

3. Notwithstanding Aotearoa New Zealand's excellent youth 

justice reputation, there are improvements that can be made 

to our system of youth justice. It is recognised that Aotearoa 

New Zealand has yet to extend the definition of a young 

person to include 17 year olds in accordance with the UN 

Convention on the Rights of Children.  

 

4. The sovereign states that constitute the international youth 

justice community are at different stages in the development 

of their individual youth justice systems. Some are more 

advanced than others.  

 

5. The sovereign states that constitute the international youth 

justice community differ markedly in the level of compliance 

each has achieved in respect of their obligations and 

responsibilities pursuant to the UN Convention on the Rights 

of the Child. Some have fully complied. Others have a great 

deal of work to do to become compliant. 

 

6. Although Aotearoa New Zealand may be responsible for 

creating the Family Group Conference, we cannot afford to 

rest on our laurels. There is much work to be done to improve 

the way that FGCs are conducted, and to improve the quality 

of the plans that are produced as a result of FGCs. 

 

7. The international youth justice community strongly 

recommends that the detention of young people should only 

be imposed as a measure of last resort. 

 

8. The Aotearoa New Zealand youth justice system is well 

advanced in areas of restorative justice, therapeutic justice, 

and problem solving courts, in comparison to youth justice 

systems in other countries around the world. 

 

9. It is important that the Aotearoa New Zealand youth justice 

system does not become complacent. 

 

10. The Aotearoa New Zealand youth justice system is ahead of 

its time and is a world leader as a result of the excellent 

efforts of the early pioneers like Judge Mick Brown, and the 

more recent work led by Judge Sir David Carruthers and 

building on their efforts, our current Principal Youth Court 

Judge Andrew Becroft. Our youth justice system is very much 

on the boundary of creative development in the context of 

youth justice internationally. In forging the path as we have 

done, there remains a danger that we may take things for 

granted after becoming over familiar and comfortable with our 

achievements to date. That danger needs to be recognised 

and avoided. We must continually strive to improve the quality 

of our processes and also improve the quality of the 

substantive outcomes achieved by the young people and their 

families who we serve. 

1. The congress was attended by over 800 delegates from 

91 countries. Many delegates represented nations with 

developing youth justice systems.  

2. A study from the United States of America showed the cost 

to society for a juvenile who continues to offend is 

between $US1.7m and $US2.3m. 

3. In Northern Territory, Australia it costs $88 per day to 

send a child to school and $700 per day to keep them in 

detention. Switzerland has an "education sentence" and 

France has "supervised education" as part of the juvenile 

justice system. 

4. It is estimated there are 1 million juveniles in detention 

worldwide - 75% are detained on pre-trial detention and 

60% are for petty offences. In many countries, juveniles 

stay under arbitrary detention following the end of their 

sentence because of debts owed. 

5. Four countries - Yemen, Saudi Arabia, Sudan and Iran - 

have the death penalty for juveniles. In the past five years, 

14 juveniles have been executed and 11 are currently on 

death row. 39 countries use corporal punishment as a 

sentence for juveniles, which includes beating and/or 

whipping. In Iran, custodial sentences up to 5 years are 

imposed on juveniles. 

6. New Zealand is non-compliant with the United Nations 

Convention on the Rights of the Child, and is out of step 

with most countries, by including 17 year olds in the adult 

jurisdiction. 

7. The quality of the youth justice process is sometimes more 

important than the outcome. This is reflected in the 

Rangatahi Court process. 

8. Should New Zealand continue to deal with juveniles in the 

High Court for murder and manslaughter? As children/

young people why aren’t they dealt with in the Youth 

Court? 

9. New Zealand, and particularly the Family Group 

Conference, is held in high regard throughout youth justice 

systems worldwide. 

10. Whilst New Zealand has been, and still is, a world leader 

in youth justice (and is far removed from some of the 

extremes referred to above) we cannot rest on our laurels. 

Some of the countries that have implemented the FGC 

may be doing it better than we do. We must continue to re-

examine FGC practice and the use of pre-trial detention. 

Judges share their 10 point list of learnings from the World Congress on Juvenile Justice 

     Judge Heemi Taumaunu:       Judge Max Courtney: 
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Judges Becroft shares his 10 point list of learnings from the Congress 

1. The fundamental “takeaway” from the Congress was the centrality of the international covenants and instruments. The Aotearoa 

New Zealand youth justice system gives insufficient prominence to these covenants relative to the focus and constant reference 

that overseas countries give them. Indeed, in many countries, they are the starting point of most youth justice discussions. These 

instruments provided a common vision and certainly ignited discussion between the 91 countries at the Congress. In that context, 

it soon became very obvious, and a matter of some embarrassment, that Aotearoa New Zealand was one of a very small number 

of countries that has not included 17 year olds in its youth justice system, despite ongoing United Nations criticism regarding this 

persistent failure. 

 

2. The absolute of importance of diverting young people away from Youth Court in order to avoid a world-wide over-reliance on Court-

focussed youth justice approaches. In this respect, a trained non-corrupt Police force to deal with young offenders is a necessary 

starting point. In this respect, also, our 250 highly trained and specialist New Zealand Police Youth Aid Constables probably lead 

the world in providing a comprehensive, targeted Police response to most youth offending, which does not require a charge or a 

Court appearance and which can be dealt with more effectively with prompt, creative community responses. 

 

3. Equally, Aotearoa New Zealand’s team of specialist Youth Advocates that provided to all young offenders irrespective of means, 

again is unparalleled in the world. This enables a child rights-based process, which offers a consistently high quality of specialist 

legal representation for all young offenders charged in the Youth Courts of New Zealand. 

 

4. Also, it was reassuring to realise that, because all Youth Court Judges in Aotearoa New Zealand are District Court Judges - either 

Family or Jury Trial Judges, or both - they come from a level in the judicial hierarchy that is more senior, it would seem, than most 

other countries in the world. The presence of specialist Youth Court Judges, as well as specialist Police, specialist Youth 

Advocates, specialist Lay Advocates, specialist youth justice Family Group Conference Coordinators and specialist youth justice 

social workers, specialist Education Officers and health personnel, and the vast array of specialist non-government organisations 

that exist to deal with young offenders, make the New Zealand youth justice system arguably the most specialised youth justice 

system in the world. “The kumara does not tell of its own sweetness” - and I certainly would not want to be quoted on this! 

However, I left the Congress feeling that in New Zealand we all too easily underestimate the strengths of our youth justice system 

and its sophistication and specialisation relative to the rest of the world. 

 

5. The developing brain science, emanating especially from the United States and now expertly presented by New Zealand 

organisations such as the Brainwave Trust, is not well understood internationally. It is less influential and less understood than I 

would have expected. The “judging children as children” or “young people as young people” movement is slowly growing within the 

international arena. On this issue, the presentation of Judge Michael Corriero, a District Court Judge from New York, was inspiring. 

 

6. Although there isn’t such a thing, the closest thing to a magic bullet to reduce youth offending is participation or reengagement in 

the formal education system. Virtually nothing is more important in terms of building resilience and laying a platform for positive 

life outcomes. 

 

7. Detention in youth custody, whether on remand or sentence, really should be a last, last, last resort. And, there should be a very 

transparent and trusted complaints system that young people can use when placed in custody. 

 

8. It is of fundamental importance of all those in a youth justice system that we understand the prevalence of mental health and 

neurodevelopment issues such as dyslexia, learning disabilities, autism, foetal alcohol spectrum disorder and mental health and 

intellectual capacity issues etc. I think we underestimate their prevalence and significance, and too many of these disabilities go 

undiagnosed. 

 

9. The Congress was clear in its conclusion that approaches to indigenous offending should not be informal or operate completely 

outside the statutory youth justice system. This creates too much room for idiosyncratic and variable approaches. However, the 

approach shown by Aotearoa New Zealand with Rangatahi Courts and Australia with Koori Courts, excited significant interest. 

These Courts are seen as providing an adapted and culturally appropriate response to indigenous young offenders within the 

existing youth justice system and operating consistent with the existing legislative framework. 

 

10. The stand out factor for me was the absolute genius of our Family Group Conference system as providing a mechanism for young 

offender, family, victim and community participation in order to resolve youth offending. The FGC is unparalleled in its ability to 

provide a means of holding a young offender accountable, addressing the causes of offending, and ensuring the young person’s 

needs are addressed in a way that enables them to develop as a responsible and productive member of our community. In this 

respect, Aotearoa New Zealand is so often held up as an exemplar of best practice. The challenge is for us is to live up to our 

reputation. The recent work of Child, Youth and Family in rejuvenating the Family Group Conference and insisting upon best 

practice standards will represent a significant leap forward. I left the Congress realising that Aotearoa New Zealand is being 

watched. And analysed. All of us have an obligation to ensure that our Family Group Conferences are practiced with the upmost 

skill, care, creativity and energy. In this respect, our youth justice Family Group Conference Coordinators, on our behalf, bear a 

significant responsibility. It seems that in youth justice circles, all the world is talking about restorative justice, or at least, 

restorative practices (although I observe that latter definition is seldom defined). And, Family Group Conferences are understood 

by the rest of the world as the central method for the delivery of an effective restorative approach. 
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Abstract: the absolute importance of family involvement is often easier said than done 

 

Kī mau ki ahau he aha te mea nui o te ao 

Māku e kī atu – he tangata, he tangata, he tangata 

 

If you ask me what is most important in this world 

I will reply, it is people, it is people, it is people 

 

It would be hard to imagine that anyone involved in a 21st century youth justice system would argue against the absolute 

centrality of the family - both in understanding and explaining serious youth offending, and in constructing a rehabilitative 

response.  

 

Even for the 80% or so of youth offenders who will usually only come into conflict with the law as teenagers, a family based 

response will be crucial. Most of these teenagers do not need to be charged. Youth justice systems which invoke a formal, 

legal, Court-based response do these young people and their families a disservice and, counter-intuitively, increase the 

likelihood for re-offending. As with all teenagers – whose pre-frontal lobe is a work in progress until their mid-twenties – these 

offenders engage in risk-taking and sometimes grossly irresponsible behaviour that, in their case, is in collision with the law. 

However, this large cohort of offending adolescents will typically come from relatively stable environments. With the application 

of good interventions that mobilise family and community support and strengths they will quickly “age out” of offending. These 

offenders are not the central focus of this paper, but the role of the family in holding them to account and addressing the 

causes of their offending should not be under-estimated. 

 

On the other hand, there is a much smaller group of youth offenders – up to 10-15% of all youth offenders – who come from 

seriously fractured and disadvantaged family backgrounds, and who typically present with a number of other co-occurring and 

interrelated problems. For these offenders, all roads usually lead back to family-based risk factors, which heighten the chances 

of adverse life outcomes. 

 

As previously observed, who would deny that the genesis of these young people’s offending behaviour is inexplicable without 

reference to their family background?  Nor would most experts deny the importance of involving the family in any response. 

Whereas adult criminal justice systems assume that adults who offend are autonomous and individually responsible human 

beings, youth justice systems rest on different principles.  While properly recognising that youth offenders must be held 

accountable for their offending, youth justice legislation does so by adopting a youth specific approach. This approach, amongst 

other things, recognises the importance of involving family structures when responding to that offending. 

 

Given that most youth justice systems recognise the centrality of family, why is delivering this unarguable principle so difficult in 

practice? Why is it that, sadly, the responses delivered by youth justice systems typically alienate families and disempower 

them? Why is it that the response is often criticised as an imposition of state decision- making on young offenders and their 

families? Why has it been so difficult to achieve meaningful and effective family participation in both constructing and 

delivering an appropriate response? And finally, what are the best mechanisms for doing so? Answering these central 

questions is perhaps the prime focus of this paper. 

 

This paper first identifies three imperatives that demand family participation in youth justice. It then explores one effective 

mechanism for ensuring family participation, not only in the rehabilitative response to serious recidivist youth offending, but 

also in constructing and determining that very response:  the New Zealand Family Group Conference (FGC). The FGC is 

analysed and explored as a method of decision-making, which is partially delegated by the state to the family. The FGC can be 

legitimately offered as a low cost and community based approach to serious offending that offers genuine hope as a “new 

paradigm” for family involvement in responding to Youth offending. 

 

Therefore, New Zealand’s youth justice system represents something internationally unique. The Children, Young Persons and 

Their Families Act 1989 (CYPF Act), while embodying international norms, goes one step further by placing families at the heart 

of youth justice decision-making. The principles of the legislation and the FGC model provide for familial status, participation 

and empowerment.  

It’s All Relative: the Absolute Importance of the Family in Youth Justice (a New Zealand Perspective) 
 

Paper delivered at the World Congress on Juvenile Justice, Geneva, Switzerland: 26-30 January 2015 

by His Honour Judge Andrew Becroft                                                                                      

Principal Youth Court Judge for New Zealand  

Te Kaiwhakawā Matua o te Kōti Taiohi  

   You can access the full paper here:  
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1 Jointly written with Sacha Norrie (BA/LLB), Research Counsel to the Principal Youth Court Judge. 
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1        Introduction: the absolute importance of family involvement is often easier said than done 


Kī mau ki ahau he aha te mea nui o te ao 


Māku e kī atu – he tangata, he tangata, he tangata 


 


If you ask me what is most important in this world 


I will reply, it is people, it is people, it is people 


 


It would be hard to imagine that anyone involved in a 21
st
 century youth justice system would argue 


against the absolute centrality of the family - both in understanding and explaining serious youth 


offending, and in constructing a rehabilitative response.  


Even for the 80% or so of youth offenders who will usually only come into conflict with the law as 


teenagers, a family based response will be crucial. Most of these teenagers do not need to be charged. 


Youth justice systems which invoke a formal, legal, Court-based response do these young people and 


their families a disservice and, counter-intuitively, increase the likelihood for re-offending. As with all 


teenagers – whose pre-frontal lobe is a work in progress until their mid-twenties – these offenders 


engage in risk-taking and sometimes grossly irresponsible behaviour that, in their case, is in collision 


with the law. However, this large cohort of offending adolescents will typically come from relatively 


stable environments. With the application of good interventions that mobilise family and community 


support and strengths they will quickly “age out” of offending. These offenders are not the central 


focus of this paper, but the role of the family in holding them to account and addressing the causes of 


their offending should not be under-estimated. 


On the other hand, there is a much smaller group of youth offenders – up to 10-15% of all youth 


offenders – who come from seriously fractured and disadvantaged family backgrounds, and who 


typically present with a number of other co-occurring and interrelated problems. For these offenders, 


all roads usually lead back to family-based risk factors, which heighten the chances of adverse life 


outcomes. 


As previously observed, who would deny that the genesis of these young people’s offending 


behaviour is inexplicable without reference to their family background?  Nor would most experts 


deny the importance of involving the family in any response. Whereas adult criminal justice systems 


assume that adults who offend are autonomous and individually responsible human beings, youth 


justice systems rest on different principles.  While properly recognising that youth offenders must be 


held accountable for their offending, youth justice legislation does so by adopting a youth specific 


approach. This approach, amongst other things, recognises the importance of involving family 


structures when responding to that offending. 


Given that most youth justice systems recognise the centrality of family, why is delivering this 


unarguable principle so difficult in practice? Why is it that, sadly, the responses delivered by youth 


justice systems typically alienate families and disempower them? Why is it that the response is often 


criticised as an imposition of state decision- making on young offenders and their families? Why has 


it been so difficult to achieve meaningful and effective family participation in both constructing and 


delivering an appropriate response? And finally, what are the best mechanisms for doing so? 


Answering these central questions is perhaps the prime focus of this paper. 


This paper first identifies three imperatives that demand family participation in youth justice. It then 


explores one effective mechanism for ensuring family participation, not only in the rehabilitative 


response to serious recidivist youth offending, but also in constructing and determining that very 
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response:  the New Zealand Family Group Conference (FGC). The FGC is analysed and explored as a 


method of decision-making, which is partially delegated by the state to the family. The FGC can be 


legitimately offered as a low cost and community based approach to serious offending that offers 


genuine hope as a “new paradigm” for family involvement in responding to Youth offending. 


Therefore, New Zealand’s youth justice system represents something internationally unique. The 


Children, Young Persons and Their Families Act 1989 (CYPF Act), while embodying international 


norms, goes one step further by placing families at the heart of youth justice decision-making. The 


principles of the legislation and the FGC model provide for familial status, participation and 


empowerment.  


 


2 What is family? 


“Famili, whānau, aiga, gia dinh, mum and dad, gramps, nana, the clan, uncle Bert and 


auntie Sue, the cuzzies, great-aunt Whina, my partner, my lover, the guys in the gang,” 


are some of the responses people in our society may make if asked “who is family?”
2
 


There are almost as many ways to conceptualise families as there are families: domestic composition, 


genealogy, participation, shared values and community, interpersonal and emotional bond, and legal 


right or entitlement are a few ways of defining what constitutes a family. There are many more. The 


traditional Eurocentric conception of the family has been the nuclear unit: mum, dad and the kids.  


Various cultures have differing, and often wider, views of what constitutes family. The modern reality 


is that, in any culture or context, families come in many shapes and sizes. It is not the purpose of this 


paper to make a value statement as to how families ought to be constructed. Rather, this paper seeks 


to recognise the plurality of the family construct, in the context of examining the role of the family 


within the youth justice system.   


In New Zealand, the law does not attempt to define family. The CYPF Act uses a number of terms to 


identify different components of the familial matrix, including specific references to Māori concepts 


of whānau (family), hapū (sub-tribe) and iwi (tribe). Only the term ‘family group’ is defined by the 


legislation. ‘Family group’ has a broad meaning which includes an extended family in which at least 


one adult member is biologically or legally related to the child or young person; or has a 


psychologically significant attachment to the child or young person; or is the child or young person’s 


whānau or other culturally recognised group.
3
 The emphasis is on connection with the child or young 


person and the means of connection are wide and varied. Consequently, what constitutes family or 


whānau is left to be defined by those who are involved with the child or young person.  


 


 


 


 


 


                                                           
2 Mark Henaghan “Legally Defining Family” in Family Law Policy in New Zealand (LexisNexis, Wellington, 2013) at 1.  
3 Children, Young Persons and Their Families Act 1989 (CYPFA), s 2(1). 
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3 Why involve family? The threefold imperative to do so 


A International legal framework and covenants  


The starting point for any legal discussion about youth justice, including the role played by the family, 


must be the international conventions and instruments to which the vast majority of states are 


signatories.
4
  This compilation of key international human rights instruments provides a set of 


principles which form a framework for evaluating domestic processes affecting young people.  


Specific to the discussion on the role of families in domestic youth justice processes are principles 


contained in two instruments: the United Nations Standard Minimum Rules for the Administration of 


Juvenile Justice (the Beijing Rules); and secondly, the United Nations Convention on the Rights of 


the Child (UNCROC). 


The general principles of these conventions make it clear that the international community’s concern 


is for the wellbeing of children and young people accused of having infringed the law.
5
 The 


recognition of a young person’s place within their familial context and the mobilisation of the family 


to promote the wellbeing of the young person is an express goal of the Beijing Rules:
6
  


Sufficient attention shall be given to positive measures that involve the full 


mobilization of all possible resources, including the family, volunteers and other 


community groups, as well as schools and other community institutions, for the 


purpose of promoting the well-being of the juvenile, with a view to reducing the need 


for intervention under the law, and of effectively, fairly and humanely dealing with the 


juvenile in conflict with the law.  


UNCROC provides a comprehensive set of participatory and protective rights for children and young 


people. These primarily address the rights of the child rather than the family, although the importance 


of the familial context is touched upon in the preamble:
7
 


“Convinced that the family, as the fundamental group of society and the natural 


environment for the growth and well-being of all its members and particularly children, 


should be afforded the necessary protection and assistance so that it can fully assume 


its responsibilities within the community [...] Recognizing that the child, for the full 


and harmonious development of his or her personality, should grow up in a family 


environment, in an atmosphere of happiness, love and understanding” 


 


Article 18 infers familial responsibility via the role of parents in the upbringing and development of 


their child. However, curiously, there is nothing explicit in the criminal justice provisions of 


UNCROC that deals specifically with the role of the family. Although Article 40 refers to a young 


person’s right to parental involvement if they are accused of committing an offence, the role of the 


family is not otherwise expressly provided for in the context of the criminal justice process.   


                                                           
4 These instruments include: the International Covenant on Civil and Political Rights; the United Nations Declaration on the Rights of 


Indigenous Peoples; the United Nations Convention on the Rights of the Child (UNCROC); the United Nations Standard minimum Rules 


for the Administration of Juvenile Justice (the Beijing Rules); the United Nations Guidelines for the Prevention of Juvenile Delinquency (the 
Riyadh Guidelines); and the United Nations Rules for the Protection of Juveniles Deprived of Their Liberty (the Havana Rules). 


5 Alison Cleland and Khylee Quince Youth Justice in Aotearoa New Zealand: Law, Policy and Critique (LexisNexis, Wellington 2014) at 7. 


6 The Beijing Rules, r 1.3. 
7 UNCROC, preamble. 
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UNCROC is the most ratified human rights convention in history and it is widely considered the 


international benchmark for the rights of children and young people. Only two countries, Somalia and 


the United States of America, have not signed this widely celebrated international imperative.  


After signalling the principled “high water marks” of international convention, it is reassuring to 


reflect that not only is this approach mandated by international convention, but that also a significant 


body of research recognises that the role of the family is crucial in any youth justice process.  The 


evidence provides two primary justifications for focussing on families within a youth justice process. 


First, there is a strong relationship between family disadvantage and damage and youth offending. 


Secondly, therefore, the family is the best forum for intervention and addressing the causes of 


offending. Each of these justifications will be discussed next in turn. 


 


B Family as the source of the issues/risk 


“She comes from a pretty dysfunctional family. Her older brother is in prison for 


serious offending. Their father murdered his mother, and he’s since died in prison. He 


had a mental illness. Her mother’s got a mental illness and she has some alcohol and 


drug dependency problems. And that situation – a dysfunctional family with issues of 


drugs and alcohol abuse, violence, sexual abuse – would almost certainly have been a 


major contributor to the original offending.” –Senior Police Constable Jon Shears
8
 


It is true that far from all “dysfunctional families” produce serious young offenders, and, that not 


every young person who seriously offends comes from a challenging home-life. However, the tragic 


but unavoidable reality is that for the vast majority of those serious offenders who enter the Youth 


Court, narratives such as the one above are more than mere anecdote; our most challenging young 


offenders almost invariably come from our most challenging, vulnerable and hard to reach families.  


It is well documented by practitioners, researchers, policymakers and communities that family is, 


more often than not, one of the most critical ingredients in a young person’s involvement in crime. 


This rhetoric is often framed as the family being an indicator of a young person’s “risk” or 


“resilience”. Family constitutes one of the “big four” domains from which risk and resilience 


emanate: family; community; school and peer group.
9
 


Dysfunction in any of the “big four” areas in which a child’s development takes place can lead to 


criminal behaviour, or at least reduce resilience and heighten risk. A negative family characteristic, 


such as poor parental supervision or parental criminality, is often identified as a risk factor for future 


offending, and children who come from such homes are believed to be at greater risk or are more 


likely to commit offences than children who do not. When the reverse occurs – such as a child 


growing up in a loving and supportive home – these variables are referred to as protective factors, as 


they promote a child’s resilience or provide protective barriers against the onset of criminal 


involvement – even in the light of adverse conditions.
10


 


                                                           
8 Carolyn Henwood and Stephen Stratford New Zealand’s Gift to the World: the Youth Justice Family Group Conference (Henwood Trust, 
Wellington, 2014) at 154. 
9 Kaye L McLaren Tough is not Enough: getting smart about youth crime (Ministry of Youth Affairs, June 2000) at 21. 
10 A Petrosino, J Derzon and J Lavenberg “The Role of the Family in Crime and Delinquency: Evidence from Prior Quantitative Reviews” 
(2009) Southwest Journal of Criminal Justice 6(2) at 109. 
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In the New Zealand context, some common “risk factors” or early life experiences that are associated 


with offending by young people (and which, not surprisingly, are all linked to the family) include:
 11  


- not being cared for as a child;  


- having a young parent and parents separating or living apart;  


- showing signs of psychological disturbance from a young age;  


- the family having little money and/or living in many places;  


- parental criminality and involvement in the use of drugs;  


- harsh physical punishment, physical, sexual and/or emotional abuse;  


- witnessing family violence or bullying;  


- the family not knowing where their children were when they went out, or not supervising 


children’s leisure activities; and  


- the child not having a relationship with their father. 


While there are other common and powerful risk factors, such as involvement with antisocial peers, 


the degree of influence those factors have on the young person is relative to negative family 


characteristics. Research shows that an antisocial peer group may be more likely to exert an influence 


when relationships with parents and familial support systems deteriorate. The families in which there 


are high levels of conflict and low levels of positive relationships are more likely to develop 


inadequate monitoring of children by parents, and a greater likelihood of associations between 


children and antisocial peers. Therefore, while poor monitoring and antisocial peers are risk factors, 


initially they usually spring from high conflict and negative family contexts and relationships.
 12


  


 


C Family as the best location for intervention & necessarily involved in the intervention process 


before and after offending by young people 


“The young person’s offending is more often than not an outward expression of 


disharmony in the family, so the focus shouldn’t just be on the young person, it should 


be on the family. Ideally, the family group conference should consider solutions to 


resolve disharmony within the whole family that the young person forms a part of. A 


holistic response to the situation is desirable in most cases.” – Youth Court Judge His 


Honour Judge Heemi Taumaunu
13


  


If it is accepted that the major risk factors for youth offending often start within the home and that 


addressing risk factors in the family has the potential to reduce the influence of other risk factors, it 


follows then that the key location for intervention before and after offending is within the family.  


Trite as the observation may be, it is worth emphasising that prevention is always better than cure. If 


resilience is the antidote to risk, building resilience in the children and families that occupy high risk 


                                                           
11 Kaye L McLaren, above n 8, at 25. 
12 At 29. 
13 Carolyn Henwood and Stephen Stratford, above n 7, at 73. 







8 


 


environments should ideally occur long before a young person offends or comes into conflict with the 


formal justice system. Research into the family environments of resilient children shows that, “despite 


the burden of parental psychopathology, family discord, or chronic poverty, most children identified 


as resilient have had the opportunity to establish a close relationship with at least one person [not 


necessarily the mother or father] who provided them with stable care and from whom they received 


adequate and appropriate attention during the first years of life”.
14


 


Families that establish high expectations for their children’s behaviour from an early age play a 


pivotal role in developing resiliency in their children. When participation is encouraged and children 


are given responsibilities, the message is clearly communicated that they are worthy and capable of 


being contributing members of the family, peer groups and communities.  


However, addressing the source of risk factors within the familial context after a young person has 


offended has also proven to be productive.
15


  Offering training and support for the parents of high risk 


offenders in such things as parenting skills, and diagnosis and treatment of key risk factors such as 


drug involvement, school failure, antisocial peers and abuse at home, is vital in order to reduce 


reoffending:
 16


 


 [The system is] … “expecting changes from young people in their behaviour when 


their environment has remained exactly the same – their household and the values that 


are around them at home. It’s a whole family situation. I’m thinking of kids who are 


often in residential alcohol and drug treatment. They have huge structure around their 


lives – for many months, sometimes. There’s a lot of support, a nice environment, three 


meals a day, off to the movies for a treat, maybe off fishing, all of those things that are 


wonderful. And then they graduate and then they come back to exactly the same 


situation.” –Justice Joe Williams, High Court judge 


The major difference in the degree of positive outcomes for young people who come into contact with 


the youth justice system is the degree of family involvement in both the justice and therapeutic 


processes. Research indicates quite strongly that some form of family intervention is a particularly 


productive approach to reducing recidivism in young offenders.
17


 Indeed, a recurrent catchcry 


amongst youth justice practitioners in New Zealand is “if you don’t fix the family, you can’t fix the 


child”.
18


 


There is, however, an even more fundamental question: should families themselves be a part of the 


assessment and decision-making processes that determine the types of intervention needed for the 


young person? Self evidently, this then raises the issue as to whether it is appropriate that the family, 


who may in fact be the very cause of some of the problems in the young person’s life, can be 


appropriately enlisted in the process of assessing and finalising the proper response. These are 


complex questions that attract a range of views, both academically and in practice.  


In the writers’ view, the greater the degree of engagement with, and participation by, a young 


offender’s family in the process of formulating the appropriate youth justice response, the greater the 


likelihood of the response’s success – even with the most fractured families. The real difficulty is 


perhaps not so much the articulation of the concept, but with finding a mechanism to allow effective 


                                                           
14 Bonnie Bernard “Fostering Resilience in Kids: Protective Factors in the Family, School and Community” (2012) National Resilience 


Resource Centre, University of Minnesota.  
15 Kaye L McLaren, above n 8, at 53. 
16 Carolyn Henwood and Stephen Stratford, above n 7, at 153. 
17 Kaye L McLaren, above n 8, at 62. 
18 Carolyn Henwood and Stephen Stratford, above n 7, at 153. 
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familial participation in decision-making. New Zealand has such a procedure (effective for even the 


most damaged families) – the Family Group Conference (FGC). This mechanism is described in the 


next chapter, but first New Zealand’s youth justice process is explained and contextualised.  


 


 


4 The New Zealand approach to involving families 


A  The New Zealand CYPF Act – a conscious expression of international norms? 


Most domestic youth justice legislation reflects, to varying degrees, the international obligations. New 


Zealand is no exception. The CYPF Act reflects nearly all of the principles contained in both 


UNCROC and the Beijing Rules. However, despite embodying many of these internationally agreed 


expectations, the principles contained in the CYPF Act regarding the role of the family did not 


explicitly originate from UNCROC, although the Beijing Rules were in the minds of the legislative 


drafters at the time.  


The Beijing Rules were adopted by New Zealand in November 1985 amidst a period of significant 


reform in New Zealand’s youth justice system. In the 1980s, and decades preceding the CYPF Act’s 


introduction, youth justice in New Zealand was the subject of growing public dissatisfaction, criticism 


and a perception that the “welfare approach” to youth justice had failed to hold young offenders 


properly accountable for their offending.
19


 The broadly “welfarist” predecessor to the CYPF Act, the 


Children and Young Persons Act 1974, created a single jurisdiction over care and protection and 


criminal matters in which little distinction was drawn between those who were offending and those 


who were in need of care and protection.
20


  


During a period of significant legislative reform in the mid-1980s, a governmental working party 


considered the growing international recognition of a rights-based approach to youth justice. This 


consideration included the rights-based framework of the Beijing Rules. The subsequent 


recommendations of the Working Party displayed a rejection of the current emphasis on a strictly 


welfare-based response to youth offending:
21


 


Many young people who commit offences do not have any special family or social 


problems. Any problems they or their families have are more likely to be exacerbated 


than improved by official intervention triggered by the young person’s prosecution 


[…] Thus an offence by a young person should not be used, as it can be under the 


present law, to justify the taking of extended powers over the young person’s life for 


the purposes of rehabilitation.  


To this end, the Working Party’s intention was to establish rights-based, justice-oriented proceedings 


for young offenders that would be clearly separated from welfare-oriented care and protection 


                                                           
19 Nessa Lynch Youth Justice in New Zealand (Thomson Reuters, Wellington, 2012) at 13. 
20 At 10. 
21 Department of Social Welfare Review of Children and Young Persons Legislation: Public Discussion Paper (Department of Social 
Welfare, Wellington, 1984) at 1. 
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proceedings.
22


 It was proposed that care and protection issues be transferred to the Family Court 


jurisdiction and a Youth Division of the District Court be established to address youth offending. 


The draft Children, Young Persons and their Families Bill (the Bill), presented to Parliament in 1986, 


was subject to extensive criticism. Despite a clear commitment from the State to minimising 


intervention in young people’s lives, the Bill was not seen to meet the needs and values of Māori and 


other cultural groups in New Zealand. Emerging from the Puao-te-ata-tu Report released in 1987,
23


 


and subsequent consultation with Māori groups, was the strong message that whānau (family) must be 


at the centre of decision making processes for children. The Puao-te-ata-tu Report recommended that 


any review of the 1974 Act should have regard to the principles that:
24


 


- For the welfare of a Māori child, regard must be had to the desirability of maintaining the 


child in his or her hapū (kinship group); 


- Whānau, hapū and iwi must be consulted and heard on placements of Māori children; and 


- When a child or young person is to be sentenced, the court must consult members of the 


child’s hapū or with persons active in tribal affairs who have a sound knowledge of the 


child’s hapū. 


This report significantly influenced subsequent redrafting of the Bill. The redrafting process was also 


heavily influenced by a 1988 report by Mike Doolan, the then National Director (Youth and 


Employment) of the Department of Social Welfare. His report, From Welfare to Justice (Towards 


New Social Work Practice with Young Offenders), was the result of a three-month study tour in the 


United Kingdom and North America. It focussed on diversion from formal criminal justice 


interventions, alternative measures and in particular, an initial idea about direct management of 


offending outcomes by whānau, hapū, iwi and family groups – what was to become the Family Group 


Conference (FGC). 


Despite drawing on the wisdom of the Beijing Rules regarding due process rights, as the final stages 


of drafting were reached, it was clear that the Bill represented something internationally unique and 


created for New Zealand’s own particular national blueprint. Mike Doolan remarked:
25


   


We could not do “What Works” because there was no international consensus about 


what works. We had no evidence that what we were proposing would work either. 


Rather than a “What Works” approach we adopted a “What’s Right” approach and 


developed our policy, and ultimately the law, from that premise. For us, “What’s 


Right” incorporated the right of wider families to be involved, a handing back by 


government to families, the rights and responsibilities usurped over time, and 


protecting young people from systemic interventions when less intrusive approaches 


could be as effective.  


Conversely, UNCROC was opened for ratification on 20 November 1989. However, New Zealand did 


not ratify the convention until April 1993. Despite UNCROC emerging almost simultaneously to the 


                                                           
22 Emily Watt A History of Youth Justice in New Zealand (paper commissioned by the Principal Youth Court Judge Andrew Becroft, 
January 2003) at 17, accessible on the New Zealand Youth Court website < http://www.justice.govt.nz/courts/youth/documents/about-the-


youth-court/History-of-the-Youth-Court-Watt.pdf> at 19. 
23 Puao-te-ata-tu (day break) – The Report of the Ministerial Advisory Committee on a Māori Perspective for the Department of Social 
Welfare (Department of Social Welfare, Wellington, December 1987). 
24 Alison Cleland and Khylee Quince, above n 4, at 63. 
25 Correspondence with Mike Doolan (former National Director (Youth and Employment) of the Department of Social Welfare) on 16 
September 2014.  



http://www.justice.govt.nz/courts/youth/documents/about-the-youth-court/History-of-the-Youth-Court-Watt.pdf

http://www.justice.govt.nz/courts/youth/documents/about-the-youth-court/History-of-the-Youth-Court-Watt.pdf
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enactment of the CYPF Act in 1989, those involved in the drafting of the New Zealand legislation 


were not aware of any influence emerging from UNCROC at this time.
26


   


In 1989, for the first time New Zealand took a brave step beyond “the dominant international wisdom 


about how to do youth justice, and followed our hearts to do what was right”.
27


 The result is a piece of 


legislation that, almost by coincidence, embodies the vast majority of international expectations 


regarding the rights of a young person, but goes further by striking a balance between the competing 


demands of the justice and welfare models, while dealing with young offenders within the context of 


their familial matrix. 


 


B New Zealand statutory framework for involving families 


The first general principle of the CYPF Act is that wherever possible, a child’s or young person’s 


whānau, hapū, iwi and family group should participate in decision making, and regard should be 


given to their views.
28


 As previously mentioned, despite references to ‘whānau, hapū, iwi and family 


groups’ throughout the CYPF Act only the term ‘family group’ is defined by the legislation. ‘Family 


group’ has a broad meaning that emphasises connection with the child or young person. 


Consequently, what constitutes family or whānau is left to be defined by those who are involved with 


the child or young person. 


 


A second general principle of the legislation is that, wherever possible, the relationship between a 


child or young person and his or her family, whānau, hapū, iwi and family group should be 


maintained and strengthened.
29


 A third general principle is that consideration must always be given to 


how decisions about a child or young person will affect his or her welfare and the stability of their 


familial matrix.
30


 A fourth general principle is that efforts should be made to obtain the support of the 


parents or caregivers when any power under the CYPF Act is exercised.
31


  


 


Enshrined in the CYPF Act is a vision that provides for familial status, participation and autonomy. 


As well as general principles there are specific youth justice provisions of the CYPF Act that begin 


with a statement of principles that mandate the support of, and collaboration with, families to 


discharge their responsibilities and strengthen familial relationships. It is worth noting that these 


principles were considered revolutionary at the time of enactment:
32


 


 


a) Unless the public interest requires otherwise, criminal proceedings should not be instituted 


against a child or young person if there is an alternative means of dealing with the matter; 


b) Criminal proceedings should not be instituted against a child or young person solely in order 


to provide any assistance or services needed to advance the welfare of the child or young 


person, or his or her family, whānau, or family group; 


c) Any measures for dealing with offending by children or young persons should be designed - 


                                                           
26 Correspondence with Mike Doolan (former National Director (Youth and Employment) of the Department of Social Welfare) on 6 
December 2014.  
27 Correspondence with Mike Doolan. 
28 CYPFA, s 5(a). 
29 CYPFA, s 5(b). 
30 CYPFA, s 5(c). 
31 CYPFA, s 5(e)(i). 
32 CYPFA, s 208. 
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i. To strengthen the family, whānau, hapū, iwi, and family group of the child or young 


person concerned; and 


ii. To foster the ability of families, whānau, hapū, iwi, and family groups to develop 


their own means of dealing with offending by their children and young persons. 


d) A child or young person who commits an offence should be kept in the community so far as 


that is practicable and consonant with the need to ensure the safety of the public; 


e) A child's or young person's age is a mitigating factor in determining - 


i. Whether or not to impose sanctions in respect of offending by a child or young 


person; and 


ii. The nature of any such sanctions. 


f) Any sanctions imposed on a child or young person who commits an offence should - 


i. Take the form most likely to maintain and promote the development of the child or 


young person within his or her family, whānau, hapū, and family group; and 


ii. Take the least restrictive form that is appropriate in the circumstances. 


fa) Any measures for dealing with the offending should so far as it is practicable address the 


underlying causes of offending; 


g) Any measures for dealing with offending by children or young persons should have due 


regard to the interests of any victims of that offending; and 


h) The vulnerability of children and young persons entitles a child or young person to special 


protection during any investigation relating to the commission or possible commission of an 


offence by that child or young person. 


 


It is worth observing that, arguably, five of these nine principles refer to the family or family group in 


some way - a clear reflection of the importance of family.  


 


For the purposes of this paper, particular attention should be directed to the third statutory youth 


justice principle (c) above, which states that measures dealing with offending should be designed to 


strengthen the whānau, hapū, iwi and family groups of children and young people, as well as designed 


to foster the ability of these groups to develop their own means of dealing with offending by the 


children and young people.
33


 This is a visionary, far-reaching and aspirational mandate for any youth 


justice process. The law requires the mobilisation and support of the familial matrix in order to 


increase their capability to appropriately respond to their young person. It is not prescribed how this is 


to be achieved, which acknowledges the reality of modern families; there is a wide range of 


experiences, capabilities and positioning of families within society.  


 


 


C The context: New Zealand youth justice process 


 


Approximately 75% of youth offending doesn’t result in a formal charge in the Youth Court. Section 


208(a) provides that, unless the public interest requires otherwise, criminal proceedings should not be 


instigated against a child or young person if there are alternative means of dealing with the matter.  By 


virtue of this provision, the majority of cases are dealt with by Police-led community alternative 


                                                           
33 CYPFA, s 208(c). 
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interventions. The limits of what may be used as a form of alternative action are the limits of the 


imaginations of those involved.  The best Police Youth Aid workers spend considerable time and 


effort tailoring solutions that satisfy victims, prevent re-offending and re-integrate young people into 


their communities. These young people will not receive a Family Group Conference; most are 


successfully dealt with by Police and never reoffend. This approach reflects both the emerging 


teenage brain science and the reality that most young people who offend do so only as teenagers, 


come from relatively stable family backgrounds and with good interventions, quickly grow out of 


their offending.  


 


In some cases, Police wish to charge a young person, but they are unable to do so. This is because 


Police have a much more limited power of arrest without warrant in respect of young people, and 


arrest is a gateway to the Youth Court.
34


 In these situations, an Intention to Charge FGC must be held 


in order to determine whether the young person will be formally charged.  


 


If arrested and charged in the Youth Court, the young person must have an FGC; either when the 


young person does not deny the charge or the charge is subsequently proved.
35


 It is worth noting that 


if the offending is particularly serious or the FGC plan is not followed, the young person will usually 


receive a formal Youth Court order under s 283. Therefore, the FGC is a fundamental part of the 


process in situations where a charge is either formally laid in the Youth Court, or contemplated. This 


accounts for roughly 25% of all youth justice cases. 


 


The FGC is the ‘hub’ of the Youth Court process – it is not peripheral to the court procedure.
36


 FGCs 


are the primary and mandatory decision making forum for all types of serious offending before the 


Youth Court (except for charges of murder and manslaughter, and most non-imprisonable traffic 


offences and minor offences dealt with by way of an on the spot infringement notice).
37


 Despite 


subsequent adaptation and replication of the conferencing system in many jurisdictions around the 


world, New Zealand remains unique in that the FGC is the primary decision-making process in the 


Youth Court; it is not an adjunct to the court process and it is mandatory, irrespective of consent, in 


the Youth Court when a charge is not denied or proved after denial.
38


  


 


Most cases in the Youth Court are resolved through an FGC plan without the need for a formal court 


order. For example, in 2013 only 26% of Youth Court appearances resulted in a formal order.  


However the Youth Court has the power to make certain formal orders, typically, but not exclusively, 


on the recommendation of the FGC, or where the FGC plan has either not been fulfilled or has been 


only partly fulfilled. Many of the Youth Court orders are comparable to sentences available in the 


adult court, but there are some unique aspects. Youth Court orders include, but are not limited to: 


- Absolute discharge (s 282); 


- A discharge that is noted on the young person’s record (s 283(a)); 


- An order to come up for sentence if called upon within one year (s 283(c)); 


- Disqualification from driving (s 283(i)); 


- Reparation (s 283(f)); 


- Community work (s 283(l)); 


- Supervision (s 283(k)); 


                                                           
34 CYPFA, s 214. 
35 CYPFA, ss 246 and 281. 
36 Alison Cleland and Khylee Quince, above n 4, at 140. 
37 CYPFA, s 273. 
38 Alison Cleland and Khylee Quince, above n 4, at 135. 
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- Youth justice residence (youth prison) (s 283(n)); and 


- Conviction and transfer to the District Court for sentencing (s 283(o)). 


 


D Involving families: when a young person is not charged & Police Youth Aid resolve offending 


New Zealand apparently remains the only country in the world to have a specialist division of the 


police force to deal with young offenders. Police Youth Aid is comprised of approximately 240 highly 


specialised and highly trained members of the national police force. Very minor incidents are handled 


by front-line police with an immediate warning to the young person. These incidents are recorded on 


standard forms and sent through to Youth Aid for their records. More serious or persistent offending 


will be referred to Youth Aid, who may then either deal with the matter through alternative 


resolutions, or refer the matter to an intention to charge FGC, or if there has been an arrest, may lay a 


charge directly in the Youth Court.  


If alternative action is chosen, the Youth Aid officer will decide on a plan after talking to the young 


person and visiting their family and the victim. Engagement with the young person and their family is 


an important part of the alternative action process. This will almost invariably involve a home visit or 


meeting in person with the family to build rapport, followed up with a phone call. In instances where 


a Police Youth Aid officer makes a home visit to engage with the family face to face, studies have 


shown that families are more likely to take part in developing a plan and sticking to it.
39


 Similarly, 


higher levels of engagement with families by Police Youth Aid  is associated with higher levels of 


involvement, lower levels of drop out, as well as a more positive family response to the alternative 


action process:
40


 


[…] research showed that seeing the family as a valuable resource and focusing on 


their strengths increased their involvement. Setting goals collaboratively with the 


family in terms of what they want to achieve with the young person, rather than telling 


them what they had to do in an authoritarian fashion, also increased engagement by 


making the process more relevant to families. When families felt a sense of 


supportiveness from staff it increased the family’s positive response to the programme. 


The limits of this type of the alternative action programme are the limits of the imagination of those 


involved. The best Youth Aid officers spend considerable time and effort tailoring solutions that 


satisfy victims, prevent reoffending and reintegrate young people into their communities. 


It is worth noting that the CYPF Act does not directly address concerns about Police acting as 


gatekeepers to the Youth Court. It is to their credit that in practice the overwhelming majority of all 


young offending (at least 75%) is dealt with by informal police diversionary strategies. In this way, 


the approach taken by police has been fundamental to the CYPF Act’s success, and this very 


significant part of New Zealand’s youth justice process is little understood.  


 


 


                                                           
39 There and two handbooks developed specifically for New Zealand Police Youth Aid: Alternative Actions that Work: a review of the 


research on Police Warnings and Alternative Action within children and young people; and Alternative Actions that Work: National 
Guidelines (Youth Services Group, Police National Headquarters, Wellington 2011) accessible at 


<http://www.rethinking.org.nz/assets/Young_People_and_Crime/Alternative_Actions_2011.pdf>. 
40 Alternative Actions that Work: a review of the research on Police Warnings and Alternative Action within children and young people 
(Youth Services Group, Police National Headquarters, Wellington 2011) at 43.  



http://www.rethinking.org.nz/assets/Young_People_and_Crime/Alternative_Actions_2011.pdf
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E Family Group Conferences as a mechanism for family involvement 


Introduction 


‘It’s empowering families to say: this is your young person. You know them best. It’s saying: 


bring you knowledge, bring your skills as a family to the conference’ – Min Morrall, youth justice 


coordinator
41


 


The Family Group Conference (FGC) is often described as the “lynch-pin” of the New Zealand 


system and FGCs are a “vital and integral part of the procedures for the delivery of youth justice”.
42


 A 


significant driver behind the development of the FGC model was the need to involve families and 


communities in the resolution of youth offending. Accordingly, FGCs allow the young offender, the 


offender’s family, the victim, police and other youth justice professionals
43


 to make collaborative and 


consensus-based decisions, to address the underlying causes of offending while still holding the 


young person accountable for their offending. By giving each participant a voice, FGCs also 


endeavour to utilise and build upon the resources of the young person’s extended family and 


community. 


 


The FGC is one of the vehicles through which the Act’s fundamental principles are exercised. 


Enshrined as the primary goals of youth justice in New Zealand are:  


 


- Diversion;
44


 


- Accountability;
45


 


- Victim involvement;
46


 


- Involving and strengthening the offender’s family;
47


 


- Consensus decision-making;
48


 


- Cultural appropriateness;
49


 and  


- Due process.
50


 


 


In order to achieve these goals, the specific functions of the FGC are:
51


 


 


- To recommend whether the young person should be prosecuted or dealt with in another way; 


- To make a determination regarding custody; 


- Where proceedings have commenced, to make a decision as to whether they should continue;  


- to determine if the charge is admitted; and  


- Where a charge is admitted or proved, to recommend how the young person should be dealt 


with. 


 


 


 


                                                           
41 Carolyn Henwood and Stephen Stratford, above n 7, at 38. 
42 Police v V (2006) 25 FRNZ 852 (HC) at [1]. 
43 For a full list of who can attend a Family Group Conference, see Children, Young Persons and their Families Act 1989, s 251. 
44 CYPFA, s 208(a). 
45 CYPFA, s 4(f)(i) 
46 CYPFA, s 208(g). 
47 CYPFA, ss 5(b) and (c)(ii), and 208(c)(i). 
48 CYPFA, ss 5(a) and 208(c)(ii). 
49 CYPFA, ss 4(a)(i),(iii) and 5(a). 
50 CYPFA, ss 215-218 (questioning by police), s 221 (admissibility of statements), s 237 (brought to court as soon as possible), and s 323 


(appointment of a barrister or solicitor to represent the young person) for example.  
51 CYPFA, s 258. 
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The Family and the FGC 


 


The FGC is convened by a youth justice coordinator. The coordinator must make all reasonable 


efforts to consult with the whānau or family group about when and where the FGC should be held, 


who should attend and the procedures that should be used in the FGC. All members for a child’s or 


young person’s whānau and family group are entitled, as of right, to attend the FGC.
52


 The CYPF Act 


envisages the family working alongside the coordinator in deciding who will be at the FGC and how it 


will be run. The legislation intends the family to be extremely important in the FGC and provides 


mechanisms that could empower the whānau and family group to find their own solutions to 


offending by their children or young people.   


 


It is worth noting that social workers are not statutorily entitled participants at an FGC. A social 


worker may attend an FGC if invited. This is reflective of the prevailing attitudes at the time the 


legislation was enacted; there was a strong perception of “professional takeover” and the imposition 


of decisions by the state, via its officials, in families’ lives. 


 


To support the family in their decision making, coordinators have a statutory duty to make relevant 


information and advice available to the FGC.
53


 This includes provision of information about the 


young person’s health and education needs
54


 and, if necessary, arranging for a relevant person to 


speak to the FGC.
 55


 


 


To date, the empirical data shows that attendance and participation of an offender’s family at an FGC 


is crucial and is generally one of the most significant factors in predicting reoffending. Maxwell and 


Morris’ research shows that most FGCs are attended by a family member, and 40% of FGCs were 


attended by extended family. The majority of families felt involved in the conference and felt as 


though they contributed as decision makers. Families reported that they felt more comfortable than in 


a court situation and they felt supported and able to participate in proceedings.
56


  


What happens at a FGC?  


The FGC process is not prescribed by the Act, but there are some typical aspects to the process. The 


general schema below provides a basic framework, but allows for flexibility and variation: 


- Generally, the Youth Justice Coordinator welcomes the participants as they arrive, 


introductions are made and everyone states their relationship to the young person. 


- Depending on the cultural or religious background of the family, there may be a karakia, or 


prayer.  


- The police officer will read the summary of facts and the young person will be asked if they 


admit the charge.  


- After the charge is formally admitted, discussion will take place, which will include victim 


input as to the impact of the offending. 


                                                           
52 CYPFA, s 251(1)(b)(ii).  
53 CYPFA, s 255. 
54 CYPFA, s 255(1). 
55 CYPFA, s 255(2). 
56 Gabrielle Maxwell and Allison Morris, ‘Restorative Justice in New Zealand: Family Group Conferences as a Case Study’, Western 
Criminology Review 1(1). 
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- Expert reports dealing with education, health and welfare may be available.  


- The offender, together with his or her family, is required to propose a plan aimed at 


addressing past offending, repairing present harm and meeting future needs. A range of 


outcomes are available to the offender and his or her family.
57


 Generally, suggested outcomes 


must be “necessary or desirable in relation to the child or young person
”58  


and must “have 


regard to the [youth justice] principles” set out in the Act.
59 


  More specifically, and 


depending on the purpose of the Conference, the plan can make a number of 


recommendations. Victims are usually involved in the formulation of a plan.  


- At the FGC, the family will spend time privately with the young person, discussing how they 


can help him or her be accountable and repair the harm they have done to the victim, and 


what to do about the underlying causes of the offending. The family itself may need help. 


Some come to the conference with clear proposals for discussion; others work though this at 


the conference. At this point, the family’s role is crucial; they are the ones who will be with 


the young person after the conference, perhaps in a monitoring role. And it is they, along with 


the young person, who will come up with a plan to try steer the young person’s life in a more 


positive direction.
60


  


- The young person and his or her family, together with youth justice professionals who attend 


the conference, will then use the information obtained from earlier discussions in the FGC to 


formulate an appropriate plan.  


- The Court retains the overriding responsibility for decision-making. While the Court is 


required to consider the plan, it is not obliged to adopt it, although it does in the vast majority 


of cases.   


- After this, the plan that is made is often monitored on a regular basis by a Judge in the Youth 


Court, increasingly using a therapeutic jurisprudential approach. 


Advantages of this “delegated FGC process”  


Further, the legislation requires that FGC plans reflect the principles laid down in the CYPF Act.
61


 


However, there are no other legislative, or formal or informal prescriptions for FGC plans - the 


established processes merely provide the platform from which creative and individualised resolutions 


are formulated. There are consequently no limitations on the imagination and ideas of the group and 


this is, in many ways, the strength of the system. The plan designed by the offender, victim and 


community, is likely to be realistic and reflect the resources and support available to those parties.
62


 


For 95% of cases, FGC-recommended outcomes involve accountability measures of some kind.
63


 


Plans commonly include an apology and/or reparation to the victim, community service requirements, 


counselling and rehabilitation programmes and educational requirements. Most 


                                                           
57 CYPFA, s 260. 
58 CYPFA, s 260(1). 
59 CYPFA, s 260(2). 
60 Carolyn Henwood and Stephen Stratford, above n 7, at 37. 
61 CYPFA, s 260(2); the principles are set out in s 208 of the same Act.  
62 His Honour, (former) Chief District Court Judge of New Zealand, D J Carruthers Restorative Justice and Juvenile Justice: A Comparison 


of the Singapore and New Zealand Experience (2002) at 17.  
63 Maxwell, Kingi and Robertson Achieving the Diversion and Decarceration of Young Offenders in New Zealand (Crime and Justice 
Research Centre, Victoria University of Wellington, 2003) at 11.  
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recommendations/plans are accepted by the Court and if the plan is carried out no formal Court order 


is imposed.
64


 However, formal orders are available if the plan is not carried out.
65


 


As previously stated, there will not be an FGC plan for the most serious offending where the only 


realistic outcome is a Youth Court order. But even then, the young person and their family have been 


part of the discussion that concluded that a Youth Court order is inevitable. If there is no agreement at 


the FGC as to whether a formal order is to be made, the Court will decide.  


 


There are six situations in which an FGC must be convened 


 


1. Child offender care and protection FGC: If the Police believe, after inquiry, that an alleged 


child offender (aged 10 -13) is in need of care and protection, this must be reported to a Youth 


Justice Co-ordinator (YJC). YJCs are employees of the New Zealand Government’s Children, 


Young Persons and Their Families Service (CYFS) and are often qualified Social Workers. 


The YJC and police must consult, after which if police believe an application for a declaration 


of care and protection is necessary in the public interest, an FGC must be held
66


 to address the 


child’s offending. At a care and protection FGC, the group must determine whether the 


offence is admitted, and, if so, what steps should be taken, including whether a declaration 


that the child is in need of care and protection should be filed in the Family Court.
67


 


 


2. Intention to charge FGC: This is required whenever a young person is alleged to have 


committed an offence and has not been arrested (or has been earlier arrested and released) and 


the police intend to lay charges. Police must first consult a YJC.  If, after consultation, the 


police still wish to charge the young person, an FGC must be convened.
68


 This is the second 


most common type of FGC, and accounts for between one third and one half of all FGCs 


annually. At an intention to charge FGC, the group must determine whether the charge is 


admitted and, if so, decide what should be done. This may include completion of an agreed 


plan, which if successful will be the end of the matter, or a decision that a charge should be 


laid in Court.
69


 


3. “Custody conference” FGC: Where a young person denies a charge, but, pending its 


resolution, the Youth Court orders the young person be placed in CYFS or police custody, an 


FGC must be convened.
70


 At a custody FGC, the group must decide whether detention in a 


CYFS secure residence should continue and where the young person should be placed 


pending resolution of the case.
71


 


4. Court directed FGC -“not denied”: Where a charge is not denied by the young person in the 


Youth Court, the Court must direct that a FGC be held.
72


 “Not denied” is a somewhat odd, but 


very useful, mechanism. It triggers an FGC without the need for an absolute admission of 


culpability. It may indicate the young person’s acceptance that he or she is guilty of 


something, although not necessarily the charge as laid.  Invariably, in such cases, the details 


can be resolved at FGC. This is the most common type of FGC and accounts for at least half 


                                                           
64 In this situation the young person is given an absolute discharge under CYPFA, s 282. 
65 CYPFA, s 283. 
66 CYPFA, s 18(3). 
67 CYPFA, ss 258(a) and 259(1). 
68 CYPFA, s s245. 
69 CYPFA, ss 258(b) and 259(1). 
70 CYPFA, s 247(d). 
71 CYPFA, s 258(c). 
72 CYPFA, s 246. 
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of all FGCs. At a Court ordered FGC, the group must determine whether the young person 


admits the offence, and, if so, what action and/or penalties should result.
73


 


5. FGC as to “orders” to be made by Youth Court: Where a charge is admitted or proved in the 


Youth Court and there has been no previous opportunity to consider the appropriate way to 


deal with the young offender an FGC must be held.
74


 At a penalty FGC, the group must 


decide what action and/or penalties should result from a finding that a charge is proved.
75


  


6. FGC at Youth Court discretion: A Youth Court may direct that an FGC be convened at any 


stage in the proceedings if it appears necessary or desirable to do so.
76


  


 


F Is the FGC a restorative justice model? 


The CYPF Act has been described as the “first legislated example of a move towards a restorative 


justice approach to offending” in New Zealand, despite there being no specific mention of ‘restorative 


justice’ in the legislation.
77


 Indeed, at the time the CYPF Act was debated and formulated, the 


restorative justice movement was in its infancy, and the provisions of the CYPF Act had been 


developed before ideas about restorative jurisprudence had been widely disseminated.
78


 The New 


Zealand system, and in particular FGCs, have become restorative in practice in an evolutionary way, 


rather than as a result of any theoretical underpinning or legislative prescription to do so.  


Although not mandated by, or mentioned in, the legislation, a restorative justice approach is entirely 


consistent with the Acts objects and principles. His Honour Judge McElrea notes:
 79


 


[…] it is essentially the practice of youth justice, as experienced by practitioners, 


that is restorative, rather than the legislation underlying that practice.  Sections 4-6 


and s 208 spell out certain objectives of the Act and principles to be applied in 


youth justice. These are partly restorative, but mostly reflect a narrower emphasis 


namely the strengthening of the relationships between a young person and his 


family, whānau, hapū, iwi, and family group, and enabling such group whenever 


possible to resolve youth offending – see the short and long titles of the Act and ss 


408 and 208(c). 


Judge McElrea goes on, however, to say that the partly restorative aspects of the CYPF Act should not 


be downplayed. These “partly restorative” aspects are:
80


 


 


- Section 4(f) propounds the principle that young people committing offences 


should be “held accountable, and encouraged to accept responsibility, for their 


behaviour” and should be “dealt with in a way that acknowledges their needs 


and that will give them the opportunity to develop in responsible, beneficial 


                                                           
73 CYPFA, ss 258(d) and 259(1). 
74 CYPFA, s 281. 
75 CYPFA, s 258(e). 
76 CYPFA, s 281B. 
77 Gabrielle Maxwell and others Achieving Effective Outcomes in Youth Justice – Final Report (Ministry of Social Development, 2004) at 8.  
78 Nessa Lynch, above n 3, at 114. 
79 Judge FWM McElrea (1994), The New Zealand Youth Court: A Model for Development in Other Countries? A paper presented for the 


National Conference of District Court Judges, Rotorua, New Zealand (1994-1995) 4 JJA at 33. 
80 Judge FWM McElrea“The Intent of the Children Young Persons and Their Families Act 1989 - Restorative Justice?” Youth Law Review, 
July/August/September 1994 at 4. 
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and socially acceptable ways”.  These provisions emphasise accountability and 


membership of a wider community. 


 


- By making criminal proceedings a last resort (s 208(a)), the Act encourages 


the solution to come from within the community. 


- A “welfare” approach is discouraged by stipulating (s 208(b) and (f)) that 


criminal proceedings should not be instituted solely for welfare reasons, and 


that any sanctions should take the “least restrictive form” that might be 


appropriate. 


- With almost breathtaking understatement, s 208(g) requires that “due regard” 


should be had to the interests of victims of offending and s 251 establishes the 


right of any victim or his/her representative to attend every FGC. 


- Young offenders are intended to be kept in the community, so far as that is 


consonant with public safety (s 208(d)). 


- And finally, the whole machinery of the Act that propels the FGC process is 


one that makes possible a restorative approach to justice. 


Accordingly, an assessment of ss 4, 5 and 208 of the CYPF Act reveals a number of principles that are 


consistent with restorative justice processes. The Long Title to the Act, the General Principles and 


Youth Justice Principles sections all stress the importance of rehabilitation through family 


involvement.
81


 Importantly, section 5 states that any Court which, or person who, exercises any power 


conferred by or under this Act shall be guided by: 


The principle that, wherever possible, a child’s or young person’s family, 


whānau, hapū, iwi, and family group should participate in the making of 


decisions affecting that child or young person, and accordingly that, wherever 


possible, regard should be had to the views of that family, whānau, hapū, iwi, 


and family group. 


Much like the focus on family involvement, the involvement of victims has been seized upon as a 


potentially restorative feature of the Act. However, it is important to note that at the time the Act was 


being contemplated, the inclusion of victims in the FGC process was intended to “keep the system 


honest” and to instil public confidence, not to contribute to restorative outcomes. 


During the drafting process, the Youth Justice Policy team at the Ministry for Social Development 


recognised that the unprecedented FGC model would be the subject of much public scrutiny. For the 


first time, a fundamental portion of the criminal justice decision-making forum would be taken out of 


the courtroom, and the public view, and conducted in the private and unreported FGC forum. 


Questions around how the FGC process could appear to be, and indeed be, legitimate in the eyes of 


the public were fraught. It was ultimately decided that if victims could have their justice needs 


delivered by FGCs, then the public could be more confident that the process was legitimate. 


Accordingly, the Act provides for the right for victims, or their representatives, to be consulted about 


where and when an FGC should take place and to attend the FGC.
82


 Victims are also entitled to a 


                                                           
81 CYPFA, Long Title (b) and (c), ss 5(a), 5(b), 5(e)(i), 208(c) and 208(f)(i). 
82 CYPFA, ss 250(2)(a) and 251(1)(f).  
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record of what was agreed to at the FGC.
83


 These provisions are rooted in a “victim’s rights” 


framework, where the victim is able attend an FGC as of right, rather than as party contributing to a 


restorative process aimed at repairing harm.  


Again, it was only after the legislation’s enactment that notions of the potentially restorative nature of 


victim involvement began to develop. Central to restorative justice theory is the idea that the offender 


will perform actions to repair the harm caused by the offending to achieve restorative outcomes. 


Therefore, victim involvement in FGC processes certainly has the potential to be restorative in 


practice. However, as practice has developed since 1989, it has become evident that the actual 


“restorativeness” of FGCs fluctuates due, to a large extent, to the varying levels of victim attendance. 


Without a victim present, one of the key components of a restorative justice event, the repair of harm 


caused by the offending, is diminished.  


Nevertheless, irrespective of its origins and underlying philosophies, the transfer of decision-making 


to the FGC, while radical at the time, is only partial and the Youth Court retains the ultimate decision-


making power. The Youth Court has the obligation to “consider any decision, recommendation or 


plan made or formulated by the family group conference in relation to the offence”
84


 but is not bound 


to follow it. The Youth Court could, if it so chose, override the decisions of the FGC – although in 


practice this is virtually unheard of. Consequently, attempts to provide an alternative restorative 


justice system in New Zealand have been described as “haunted” by the formal Court-based, punitive 


criminal justice system that waits “to catch the failures of the more progressive system”.
85


 


 


G Is the FGC an indigenous model? 


One of the most groundbreaking elements of the CYPF Act at its inception in 1989 was that, for the 


first time, family and whānau status was clearly recognised and enshrined in legislation. The Act 


provides that, in the context of youth justice, any measures for dealing with offending by children or 


young persons should be designed:
86


 


- To strengthen the family, whānau, hapū, iwi, and family group of the child or young person 


concerned; and 


- To foster the abilities of families, whānau, hapū, iwi, and family groups to develop their own 


means of dealing with offending by their children and young persons. 


This new paradigm, and specifically the FGC process, was touted a partial amalgamation of 


traditional Māori and Western approaches to criminal justice, whereby Māori customs and tikanga o 


ngā hara (the law of wrongdoing) could influence dispute resolution processes. Khylee Quince 


identifies that fundamental to Māori notions of dispute resolution is the need to:
87


   


[…] restore the equilibrium of relationships between individuals, families and 


communities that are deemed to have been disrupted or harmed by offending 


behaviour. This process also seeks to restore the mana (dignity) of those persons, by 


                                                           
83 CYPFA, s 265(1)(f).  
84 CYPFA, s 279. 
85 K Haines “Some Principled Objections to a Restorative Justice Approach to Working with Juvenile Offenders” in L Walgrave (ed) 
Restorative Justice for Juveniles: Potentialities, Risks and Problems A selection of papers from the International Conference of the 


International Network for Research on Restorative Justice for Juveniles, Belgium, Leuven University Press, 1998 at 105. 
86 CYPFA, s 208(c)(i),(ii). 
87 Alison Cleland and Khylee Quince, above n 4, at 168.  
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acknowledging and addressing their harm and seeking consensus as to the appropriate 


means of utu (redress) in the circumstances. In Māori culture, the individual is 


identified in terms of their connection to people and territory. This preference for 


collectivism is reflected in the concept and practice of collective responsibility for 


disputes.
 
The Māori system aims to account for past wrongs, but also focuses on 


future relationships and the reintegration of all parties involved back into the 


community. It is flexible, principle-based and enforced from the ground up.  


Therefore, understanding why an individual had offended is inherently bound to notions of collective 


responsibility, and the imbalance between the offender and the victim's family has to be restored, 


often through a mediation process. Although many of the processes of Māori law no longer exist, the 


whānau (or family) meeting is still used by extended families in some Māori communities to resolve 


disputes.  


The FGC process is not prescribed in the Act. However, some parallels can be drawn between Māori 


tikanga (custom) and kawa (protocol) and the commonly utilised format of the FGC. For example, 


many FGCs open with karakia (prayer), those present are introduced, there is an opportunity for 


information sharing and consensus decision making, which are all aspects of traditional Māori dispute 


resolution principles and practices.
88


 


 


However, it is important to recognise that the FGC is not (as is sometimes unrealistically touted) the 


wholesale adoption of an indigenous or Māori method of dispute-resolution and a rejection of the 


Western legal system. A distinction must be drawn between a system that attempts to re-establish the 


indigenous model of pre-European times and a modern system of justice, which endeavours to be 


more culturally appropriate. The New Zealand system is an attempt to establish the latter, not to 


replicate the former. While it may incorporate some whānau-centred decision-making processes, the 


FGC also contains elements quite alien to indigenous models (for example, the presence of 


representatives of the State). Furthermore, there are other competing principles that are considered 


equally important: the empowerment of families, offenders and victims.  


Within this scope for a more culturally appropriate response, an FGC can also include, for instance, 


the practice of ifoga, a form of Samoan dispute resolution. Pacific Island youth offenders, of which 


Samoan youth are the most represented, make up about 12% of New Zealand’s youth offending 


population. Similar to Māori culture, and unlike Western society, the core unit of Samoan society is 


not the individual. It is the extended family, known as the aiga. The aiga and the individual are one 


and the same.  If an individual commits a crime, the entire aiga may be held responsible.  


Correspondingly, the victim of the crime is not just the individual person but their entire aiga. 


 


This traditional view of criminal responsibility gives rise to the ifoga; a reconciliatory act performed 


by the offender’s aiga for the victim’s aiga.  One goal of ifoga is to restore and maintain relationships 


between people, aiga, villages and with God.  These relationships, known as va, are an important part 


of Samoan society.  By restoring these relationships there is no lasting resentment or ill feeling.  


Retribution is avoided and harmony is maintained.
89


 


The CYPF Act does not create an indigenous, Māori or culturally specific framework for responding 


to youth offending. Rather, the CYPF Act seeks to make the established system more culturally 


                                                           
88 Alison Cleland and Khylee Quince, above n 4, at 169.  
89 See Leilani Tuala-Warren “A Study in Ifoga: Samo’s Answer to Dispute Healing” (2002) Te Mātāhauariki Institute Occasional Paper 
Series, Number 4, University of Waikato.  
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appropriate and flexible and offers greater scope for processes to better reflect the “needs, values and 


beliefs of particular cultural and ethnic groups”, by giving decision-making primacy to family or 


kinship groups.
90


  


 


 


 


 


5 Visionary in principle, challenging in practice 


A Visionary in principle 


The CYPF Act asks the youth justice process to strengthen the young person’s family group, while 


fostering the family’s own ability to deal with offending by their children.
91


 It also asks families to be 


fully involved in the process of determining the appropriate response to their young person’s criminal 


behaviour. This principle is visionary and, when properly executed, has the potential to affect long-


lasting and meaningful change. The flexibility of the FGC is its core strength. Because family and 


whānau is not defined by the CYPF Act, and the types of outcomes that can be considered in a 


conference are not prescribed, the FGC process allows for engagement with, and the involvement of, 


a plurality of family shapes, sizes and dynamics.
92


  


Fostering and strengthening families will often include seeking wider family support outside the 


inevitably fractured nuclear family. One of the biggest challenges to the goal of strengthening the 


family is that the archetypal FGC in New Zealand involves “a young Māori boy and his mum”.
93


 


However, this stereotypical model should not be so readily accepted and settled for. Almost always, 


there is a much wider family and whānau network offering support including aunties, uncles, 


grandmothers, grandfathers living in different parts of the country. While it takes some work to 


uncover a broader support network, increasing efforts should be given to do so as it increases the 


chance of strengthening the existing and fractured support network around the young person. 


For example, there was a case where a girl had engaged in some quite violent offending against 


another girl. Her mother was in the grip of drug dependency and was not coping. The girl’s father was 


long gone from her life. The FGC uncovered a number of wider family members, including 


grandparents who lived in another city. Those grandparents then attended the FGC and a plan was put 


into place allowing the young person to live with the grandparents. She would be supervised by the 


grandparents, with the help of a social worker. School enrolment and counselling was arranged. The 


girl’s mother agreed to go to a residential drug rehabilitation programme, and although she could not 


be compelled to do so by the FGC, the potential for care and protection proceedings to be initiated if 


she did not loomed in the background. By drawing together wider strands of family support, arguably 


the family became more empowered to address some of the underlying familial issues and better 


respond to their child. 


It is worth emphasising that, no matter how fractured the young person’s family might be, there is 


almost always a wider network of family members that can be identified and drawn upon during the 


FGC process. Often these family members live in different parts of the country and enlisting their 


support can take some effort and time. However, these efforts can, and often do, lead to a much wider 


                                                           
90 CYPFA, s 4(a). 
91 CYPFA, s 208(c). 
92 See Raoul Naroll, The Moral Order: An Introduction to the Human Situation (Sage Publications, Beverly Hills, 1983).  
93 Alison Cleland and Khylee Quince, above n 4, at 163. 
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net of familial support being drawn in around the young person and present alternative options for 


care and rehabilitation plans.   


 


B Challenging in practice 


Asking a legal process to strengthen an offender’s family is also an undeniably “big ask”. The CYPF 


Act asks the state, in the context of a criminal justice response, to reach out to and affect positive 


change in the lives of our most challenged young people and our most challenging families. The key 


statutory mechanism to do this is the FGC. Much is expected from the FGC process and its agents; 


identifying, bringing together and strengthening a young person’s immediate and/or extended family, 


who will each have their own unique and complex needs. Practitioners reflect that, a lot of the time, if 


the family issues aren’t dealt with, there is unlikely to be lasting change for the young person: 
94


 


“Government agencies are parenting for that family. The reason why we have 


recidivism is because once we’ve walked out, if we haven’t given the support to the 


family and whānau to look after themselves, nothing’s changed.” – Darrell Cooper, 


Police Youth Aid officer  


To some extent, the FGC model is predicated on the idea that, when a young person offends, there is 


an assumption that they not only have a family or community of care, but that group also values the 


social and legal norms of appropriate behaviour. The offending behaviour is seen as an aberrant 


phenomenon and contrary to what is considered appropriate behaviour in that family and community 


of care.
 
 Accountability for the offending is individual, but it takes place within the context of a 


community of care:
95


  


The role of the family is to feel shame at their group member’s behaviour and then 


support that member in the process of acceptance of wrongdoing, while moving 


towards reconciliation and rehabilitation. 


This belies the realities of many families of young offenders, who may not subscribe to normative 


values regarding offending behaviours, or who are unable to provide or role model caring and 


supportive family structures. For example, many young males who offend do not have an older male 


who can be a role model and show by example how to live a better life. If the father is in prison or has 


simply left, the mother often has a series of temporary partners who have little or no interest in 


another man’s children. Indeed, they may be actively hostile to the other children: 


“Most young people I work with live in a violent world. Their home is violent. Maybe 


the mother’s not violent, but the mother’s successive partners have been violent 


towards them, kicked them, beaten them up, whacked them with baseball bats, dog 


chains and all the sort of stuff, you know. Not all of them, but a significant amount of 


them have been horrendously abused, sexually abused. They’ve had more whippings 


than you can even think about.” – Paul Hapeta, youth justice coordinator
96


 


                                                           
94 Carolyn Henwood and Stephen Stratford, above n 7, at 153. 
95 Alison Cleland and Khylee Quince, above n 4, at 180. 
96 Carolyn Henwood and Stephen Stratford, above n 7, at 56. 
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There are also longitudinal issues as well, where anti-social attitudes and behaviours are passed on 


from generation to generation within a family:
 97


 


“We may be dealing with third generation stuff here, very high-risk families where kids 


have been brought up by violent parents who’ve been brought up by violent mothers, 


so this whole culture of violence is in there and very difficult to change. Part of that 


violence is an absolute abhorrence of authority, and reluctance and resistance to 


engaging with the police or authorities of any kind – or even service providers of any 


kind. These totally marginalised families are hostile towards most authorities, schools, 


health services and all the rest of it. There is no quick fix for that.” – Kim Workman, 


director of the Robson Hanan Trust 


While, the FGC may be successful in involving the family in addressing the offending by young 


people, it is virtually impossible to assess evidence of families being strengthened as a result of the 


youth justice process. Measuring social outcomes poses a challenge – ascribing causality between that 


outcome and an FGC or youth justice process more so.
 
Strengthening the offender’s family must be a 


broader interdisciplinary, long term goal that needs to go hand in hand with real social and economic 


reform to change the condition in which offending behaviours are fostered.
98


 


There is also a strong belief that a properly convened and organised conference will always be of 


value to the young person and their family – even, for example, if it is the young person’s 7
th
 set of 


offending. This view is reflected in the CYPF Act, which provides that a FGC is mandatory for each 


fresh instance of offending.
99


 There is limited provision for waiver of the FGC in cases where there is 


repeat offending within six weeks of the previous FGC.
100


 This means that a lot is expected of the 


FGC Coordinator, to work hard to enlist new participants and develop new approaches with the 


family. There is also a danger that the family themselves will become fatigued by repeating the FGC 


process and therefore, less likely to effectively engage. It is recognised in New Zealand that FGCs 


will become less effective the more they are undertaken – the first or second FGC is likely to be the 


most effective.  


Another challenge to young people, families, professionals and the FGC process regards the 


staggering prevalence of neurodisability in youth offending populations. Many young offenders will 


have some form of psychological disorder, especially conduct disorder. Some will also have a neuro-


developmental disability such as prior traumatic brain injury, foetal alcohol spectrum disorder, autism, 


attention deficit disorder, speech and communication disorders, a specific learning disability (eg 


dyslexia), or typically a combination of these. Current research shows a high prevalence for oral 


language and communication difficulties in young people within the youth justice system.
101


 The 


Youth Court, and especially FGC, processes rely heavily on the oral language abilities (everyday 


talking and listening skills) of the young offender, who needs to listen to complex and emotionally 


charged accounts of the victim’s perspective and formulate his/her own ideas into a coherent 


narrative. This narrative is then judged by the parties affected by the wrongdoing as either adequate or 


not. A language or speech difficulty will significantly impact upon a young person’s ability to 


understand and positively engage with youth justice processes.  


                                                           
97 At 153. 
98 Alison Cleland and Khylee Quince, above n 4, at 163. 
99 See CYPFA, ss 245, 246 and 247. 
100 CYPFA, s 248(3). 
101 Hennessey Hayes and Pamela Snow “Oral language competence and restorative justice processes: Refining preparation and the 


measurement of conference outcomes” Trends and Issues in Crime and Criminal Justice: Australian Institute of Criminology (463 
November 2013). 







26 


 


A recent study by the Office of the Children’s Commissioner for England
102


 has found a high 


prevalence of neurodisability in the youth offending population. While no similar comprehensive 


research has taken place in New Zealand, there is every reason to suggest that similar prevalence rates 


exist in New Zealand and indeed, most other Western jurisdictions.  


 


The growing constituent of young offenders with complex mental health and neurodisability needs 


means that youth justice processes, and especially FGCs, need to provide a comprehensive health 


response, with an emphasis on early identification and early intervention. This requires focussed and 


easily accessible information so that these issues can be identified quickly and so that the response by 


the family and wider youth justice system is appropriate in all the circumstances.  


 


C Care and protection interface 


It is no secret that young people who regularly appear in the Youth Court (the serious persistent 


offenders particularly) almost always present with care and protection issues.  In New Zealand, three 


quarters (73%) of youth justice clients have been the subject of CYFS notifications – i.e. there have 


been concerns of abuse or neglect at some point in their lives.
103


  These young people present a 


difficult challenge to the criminal justice system. On the one hand their backgrounds of abuse and 


environmental dysfunction categorise them as vulnerable victims in need of help; on the other, their 


offending demands accountability and creates damaged victims.  


The New Zealand system, through the architecture of the CYPF Act, is unique in that it has specific 


youth justice principles separate and distinct from those governing care and protection procedures. 


The legislation draws a bright line between the welfare and youth justice jurisdictions, which allows 


the Youth Court to deal with youth offending and analyse and address both the need for accountability 


and the underlying causes of offending. To some degree, this will inevitably involve some form of 


therapeutic intervention or welfare response. However, at some stage along the continuum of 


addressing the causes of offending and the needs of the young person it may become clear that what is 


really required is a care and protection response.  


                                                           
102 Nathan Hughes and others Nobody made the connection: the prevalence of neurodisability in young people who offend (Office of the 
Children’s Commissioner for England, October 2012).  
103 Centre for Social Research and Evaluation Te Rokapu Rangahau Arotake Hapori Crossover between Child Protection and Youth Justice, 


and Transition to the Adult System (July 2010), p 8 as cited in Judge Peter Boshier Achieving Equity: Our Children’s Right to Opportunity 
(Wellington, 2012) at 4.   
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The CYPF Act avoids an unhelpful, rigorous split between the youth justice and care and protection 


provisions by allowing a cross-over between the two parts. This flexibility, which allows youth 


offenders with care and protection issues to be dealt with appropriately, allows room for discretion as 


to whether an incidence of offending is really care and protection based. This enables the justice 


system to concentrate on justice issues and avoid getting involved in care and protection work, which 


it is poorly equipped to carry out.  


If it comes to light that the young offender has significant welfare needs and are in need of care and 


protection, as defined by s 14 of the CYPF Act, there are two potential mechanisms available: 


1. Referral to care and protection under s 280: this provision allows Youth Court Judges to deal 


with young people with care and protection issues. Under this provision a Judge may adjourn 


youth justice proceedings and refer the matter to a Care and Protection Co-ordinator to be 


dealt with according to the care and protection provisions of the CYPFA.
104


 “In need of care 


or protection” covers a number of concerns including that the young person is being or is 


likely to be harmed, ill-treated, abused or seriously deprived. Where the Court is of the view 


that the young person is in need of care and protection, s 280 allows the Court to: 


- refer the matter to a Care and Protection Co-ordinator under s 19(1); and 


- adjourn the proceedings pending the outcome of that reference or, where a declaration 


is made that the child or young person is in need of care or protection pursuant to s 


67, adjourn the proceedings until that application is determined; or 


- at any time, where proceedings are adjourned under section 280(1), absolutely 


discharge the information under s 282 CYPFA. 


 


2. “Back to back” FGCs under s 261: This section provides that a youth justice FGC “may 


make or formulate decisions and plans necessary or desirable in relation to care and 


protection” in situations where: 


- there are current care and protection proceedings before the Family Court; or  


- care and protection issues are believed to exist (because one or more of the criteria in 


s 14 appear to exist); or 


- a 12 or 13-year-old is appearing before the Court as a ‘previous offender’ under s 


272(1A) where no declaration was made. 


 


An example of where the real offending has underlying care and protection causes is that of a 14 year 


old boy who was brought before the Court for three minor household burglaries. The boy was found 


in the third house eating food taken out of the fridge. His mother was heavily addicted to drugs; a 


debilitated and broken woman. In Court there were arguments both ways as to which jurisdiction 


would be more appropriate in this case. It was finally agreed that he would be made the subject of a 


referral to care and protection under s 280. Action was initiated to address the underlying care and 


protection issues which were entirely causative of the offending.  


 


D Cross-over list 


Typically, youth offending is dealt with in the Youth Court while care and protection issues are dealt 


with in the Family Court under entirely different proceedings with a different Judge. Despite the 


                                                           
104 CYPFA, Part II.  



http://www.brookersonline.co.nz/databases/modus/lawpart/statutes/ACT-NZL-PUB-Y.1989-24~BDY~PT.2~SG.!76~S.14?si=57359

http://www.brookersonline.co.nz/databases/modus/lawpart/statutes/ACT-NZL-PUB-Y.1989-24~BDY~PT.4~SG.!306~S.272?si=57359

http://www.brookersonline.co.nz/databases/modus/lawpart/statutes/ACT-NZL-PUB-Y.1989-24~BDY~PT.4~SG.!306~S.272?si=57359
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existence of an Information Sharing Protocol between these two courts, there is often a lack of 


communication between the jurisdictions and concurrent offending and care and protection 


proceedings have not been streamlined. The potential consequences from the failure to share 


information can be disastrous. For example, the Family Court might remove a young person from a 


home because of abuse, and the Youth Court might inadvertently bail that young person to the same 


abusive home.
105


  


In response to operational deficiencies, a ‘cross-over list’, pioneered by Judge Tony Fitzgerald, has 


evolved for children and young persons that are appearing in the Youth Court, but are first identified 


as having a ‘care and protection’ status. On a ‘cross-over list’ day, a Judge with both a Family and 


Youth Court warrant will manage the young person’s case by addressing both youth justice and care 


and protection issues at the same hearing. The ‘cross-over list’ streamlines proceedings, reduces court 


appearances and minimises the chances of either court unintentionally subverting actions taken in the 


other.
106


  It also gives reality to the highly desirable principle of “one family; one judge; one Court 


appearance”. 


 


 


6 Statutory mechanisms, interventions and programmes with families 


“It’s a funding issue. And yet really I see that the biggest cost to the process, and the 


one that we give least to, is time – time with people. With time, you gain knowledge, 


and then you get solutions, because you find that there is a wider family here, not just 


mum and dad. With time and talking to them, you start grabbing that wider family as 


well and giving them a hand, and then all of a sudden things are looking great.” – 


Police Sergeant Nga Utanga
107


 


Outside of the FGC, there are a number of ways in which the youth justice process can engage a 


young person’s family. Lay advocates are specialist family and cultural advocates appointed in Youth 


Court proceedings. There are also statutory mechanisms available to a judge in order to procure a 


parent’s attendance at Youth Court. An order can be made for a parent, or the young person if they are 


a parent, to attend a parenting education programme. Finally, there are two leading therapeutic 


programmes designed for the whole family that can be undertaken as part of a FGC plan.  


 


A Lay advocates 


Lay advocates were “created” with the CYPF Act in 1989 and have no known counterpart in any 


other legislation anywhere in the world. The role of the lay advocate was legislatively created to serve 


two principal, but not exclusive, functions. These are to: 


- ensure that the court is made aware of all cultural matters that are relevant to the proceedings; 


and  


                                                           
105 Kate Peirse – O’Byrne “Identifying and Responding to Neurodisability in Young Offenders: why, and how, this needs to be achieved in 


the youth justice sector” (Bachelor of Laws (Honours) Dissertation, University of Auckland, June 2014) at 47. 
106 At 47. 
107 Carolyn Henwood and Stephen, above n 7, at 73. 
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- represent the interests of the child's or young person's whānau, hapū, and iwi (or their 


equivalents (if any) in the culture of the child or young person) to the extent that those 


interests are not otherwise represented in the proceedings.    


Despite this visionary new role created for the Youth Court being funded by the state, irrespective of 


means, lay advocates were simply not used in the youth justice process in any meaningful way until 


2008. In that year, New Zealand’s first Rangatahi Court was launched. Lay advocates played a crucial 


role in the operation of that Court:
108


 


It is clear that the […] Act envisaged a person of mana (status/reputation) who could 


support the person’s whānau, hapū and iwi and advise the court of any whānau 


context of which it would not be aware, which would be relevant to any decision 


making about the young person. 


Such has been the demonstrable value of lay advocates in the Rangatahi Courts, and the youth justice 


process generally, they quickly become ‘mainstreamed’ into many Youth Courts. Lay advocates are 


now an established and growing part of the Youth Court process and are adding real value to it. 


Reports provided by lay advocates often uncover family issues and dynamics that social workers 


cannot penetrate, especially when families take a “closed-rank” position to government agencies. 


Families are given a voice by lay advocates, relieving youth advocates of the dual, and often 


conflicting, tasks of presenting the views of young offenders and their families. Insightful advice as to 


cultural factors involved in the offending, or necessary as part of any subsequent intervention 


package, is being provided.
109


 


This gives the court a deeper pool of information that it can use to craft appropriate responses to the 


young person and his or her family.  It also helps the Judge and kaumātua (elders) in the Rangatahi 


Courts to draw connections to the young person’s family in a “strengths-based” manner.  Often, elders 


can inform a young person, using the lay advocate’s information, of ancestors who have played an 


important role in the local community. A recent evaluation of Rangatahi Courts found that the role of 


the lay advocate was regarded as crucial by families and by professionals:
110


 


We learn a lot more about the rangatahi and their whānau through the lay advocates 


and the Rangatahi Court process. This is really important for us so that we know the 


circumstances surrounding the rangatahi and what we need to address.  


The growing appointment and use of lay advocates constitutes one of the biggest changes in Youth 


Court operations in the last 20 years and more lies ahead. Recently, much energy and work has gone 


into the vitalisation off the use, coordination and training of lay advocates. These efforts have 


culminated in the publication of the first Lay Advocates Handbook in June 2014.
111


 This Handbook 


provides a comprehensive overview of the processes, boundaries and intricacies of the lay advocate 


role.  There are currently 105 in the pool of lay advocates that are available for appointment to a 


Youth Court proceeding.
112


 It is expected that this number will grow in the years ahead. The ultimate 


goal is of course the provision of expert lay advocates available for families and as specialist cultural 


advisers in all Youth Courts in New Zealand.  


                                                           
108 Alison Cleland and Khylee Quince, above n 8, at 121. 
109 Principal Youth Court Judge Andrew Becroft Lay Advocates Handbook (Ministry of Justice, June 2014) at 6. 
110 Kaipuke Evaluation of Early Outcomes of Nga Kooti Rangatahi (17 December 2012) available at <www.justice.govt.nz>.  
111 Ministry of Justice  Lay Advocates Handbook (Ministry of Justice, June 2014). 
112 Ministry of Justice data, September 2014. 







30 


 


B Attendance of parent at court 


It is vital that the parent or guardian participate in the youth justice process, both to support their child 


throughout Youth Court proceedings, and also to invoke an element of parental responsibility and 


accountability. A Youth Court judge has the power to summons parents or guardians to appear before 


the Youth Court and be examined.
113


 This provision is not often required, as most young people are 


voluntarily accompanied to court by a parent. However, the order may be utilised when a parent does 


not attend and has no reasonable excuse for doing so. Failure to appear can result in a parent being 


liable for arrest, and can be fined up to $1000 upon summary conviction.
114


 Despite the potential for a 


punitive sanction under this provision, Ministry of Justice data shows that to date there have been no 


convictions recorded under s 278 for failure or refusal to appear.
115


  


 


C Parenting Education Programme Order 


A parenting education order may be imposed when an offence is proved before the Youth Court and 


will require the young person (if he or she is a parent or soon to be a parent) or the parent or caregiver 


of the young person to attend a parenting education programme.
116


 There is no criminal sanction for 


non-compliance, but non-compliance may trigger a care and protection investigation for all children 


in the family.
117


 This is a far-reaching power as it permits the remit of the order to be extended to 


children who are not the subject of the Youth Court order. 


The CYPF Act is based on the idea that families should be empowered and supported to deal with 


offending by their young people. The parenting education order was introduced under the Children, 


Young Persons and their Families (Youth Court Jurisdiction and Orders) Amendment Act 2010 and 


has a different underlying principle – that parents themselves should be held accountable, re-educated 


and reformed. The then Minister of Social Development explained the genesis of the order as “some 


parents have not been held to account for their role in their children’s offending”.
118


 


The programmes are generally not less than three months, and cannot exceed six months. For young 


persons who are themselves parents or about to be parents, there is a focus on the practical care and 


emotional care of children. This will usually focus on:
119


 


- building knowledge and skills around parenting; 


- communication;  


- fostering attachment and positive relationships;  


- managing behaviour;  


- resolving conflict; and  


- adolescent development.  


                                                           
113 CYPFA, s 278.  
114 CYPFA, s 278. 
115 Ministry of Justice, 2014. 
116 CYPFA, s 283(ja). 
117 CYPFA, s 297A(4). 
118 Nessa Lynch, above n 18, at 186.  
119 Ministry of Social Development Parenting Education programmes: Service Specifications (version Four: July 2014) at 5  
<https://www.msd.govt.nz/documents/about-msd-and-our-work/publications-resources/service-guidelines/parenting-education.pdf> . 
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Programmes for the parents of offenders who are subject to an order will include:
 120


 


- positive communication strategies;  


- cognitive development of teenagers;  


- influencing positive peer associations;  


- substance misuse;  


- tackling school/tech/work non-attendance;  


- setting and implementing boundaries; 


- supervising and monitoring their young person; 


- managing and de-escalating conflict;  


- use of discipline;  


- developing parenting support and networks; and  


- where to go for help.  


There has been some concern expressed about the placement of the parenting education order in the 


hierarchy of formal Youth Court orders under s 283. All formal Youth Court orders made under s 283 


are recorded on the young person’s criminal record. Therefore, a young person will receive a 


permanent record if their parent is subject to a parenting education order; a sanction designed 


addressing parental responsibility as an underlying cause of offending. Furthermore, a parent 


education order cannot be made in conjunction with a s 282 discharge.
121


 This might result in the 


Court being less willing to order that the parent undergo a parenting education programme if the 


young person is on track to achieving an absolute discharge under s 282.  


 


D Functional Family Therapy 


 “Target the whole family. Teach them the skills they don’t have – how to deal with 


one another and the outside world. Increase their hope; decrease the negativity. Slowly 


remove the risk factors. Don’t you try to solve the problems for them; teach them the 


skills to find the solutions themselves.” - Kelly Armey, Functional Family Therapy 


practitioner
122


 


Functional Family Therapy (FFT) is based on the evidence that families of offenders tend to show 


dysfunctional communication styles, with more communication that is misinterpreted or misheard by 


other family members. Changing communication styles in these families appears to have an impact on 


offending behaviours.
123


  


                                                           
120 Ministry of Social Development Parenting Education programmes: Service Specifications (version Four: July 2014) at 10 


<https://www.msd.govt.nz/documents/about-msd-and-our-work/publications-resources/service-guidelines/parenting-education.pdf>. 
121 CYPFA, s 282 only allows for a discharge in conjunction with orders under s 283(e) – (j).  
122 Henwood Trust “Functional Family Therapy: two days of insight and inspiration”, 11 March 2011, accessible at 


<http://www.henwoodtrust.org.nz/functional-family-therapy-%E2%80%93-2-days-of-information-and-inspiration>.  
123 Kaye L McLaren, above n 8, at 63. 



https://www.msd.govt.nz/documents/about-msd-and-our-work/publications-resources/service-guidelines/parenting-education.pdf
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FFT occurs within the family home with the aim of changing patterns of family communication and 


interaction. The entire family attends the sessions which work to change the communication, 


reinforcement and family management patterns that lead to the behaviour. After identifying these 


issues the therapist works to shift away from blame and to “help parents move from viewing the 


adolescent as intrinsically deviant to someone whose deviant behaviour is being maintained by 


situational factors.” Training is then provided to deal with the issues within the particular family.
124


  


 


E Multi Systemic Therapy 


The way that a family operates can lead to offending. Multi-systemic therapy (MST) is one of the few 


interventions that starts out by identifying the causes of offending, and then builds itself around 


treating them. It’s called ‘multi-systemic’ because it works across the different social systems that the 


young person moved in – family, school, peer group and community. The distinguishing factors of 


MST are that it:
 
 


- addresses risk factors that lead to offending; 


- works with the whole family as well as the offender, coming to the family’s environment in 


their time, and asking what the family needs; 


- works in the four social environments of the young person – family, school, peer group and 


community; and 


- works in the community with chronic young offenders who are prison-bound.
125


 


Like FFT, MST emphasises working with the whole family, while engaging individual therapy where 


needed. This involves training the young person in seeing things from another person’s perspective, 


changing their belief system and increasing motivation. 


MST also assesses the young person’s antisocial peer networks and attempts to change them. This is 


done by partly involving the young person in leisure time pursuits at school, and partly by introducing 


them to new social groups and activities which do not involve antisocial behaviour (such as sports). 


Parents are also asked to aid these attempts, by improving their monitoring of who their child is 


mixing with, aiding involvement with new groups and activities through transport and supervision, 


and providing negative consequences for continued mixing with antisocial peers.  


The effectiveness of MST lies in the combination of parenting skills work alongside interventions for 


the young person (social, academic and self-management skills), and the peer group (reducing contact 


with deviant peers and increasing contact with pro-social peers). MST is provided by master’s level 


therapists supervised by doctoral level clinicians, and lasts for approximately four months, with one or 


more meeting per week.
126


 The progress of each family is tracked on a weekly basis and assistance is 


available all hours, every day. 


 


 


                                                           
124 Tessie von Dadelszen “Another Brick in the Wall? Parental Education as a Response to Youth Crime” (Bachelor of Laws (Honours) 


Dissertation, University of Otago, October 2011) at 36. 
125 Kaye L McLaren, above n 8, at 64. 
126 Report by the Advisory Group on Conduct Problems Conduct problems Best Practice Report (Ministry of Social Development, 2009). 
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7 Conclusion: getting to the heart of the matter 


Ruia taitea, kia tū ko taikākā anake 


Strip away the bark, expose the heartwood, get to the heart of the matter 


 


The role of the family in youth justice is a difficult issue to write about. Any discussion that touches 


on the multiplicity of the family experience, potential causes of youth offending and the criminal 


justice response, will inevitably uncover layer upon layer of complexity; when one issue is stripped 


back and analysed, another presents itself.  


 


It is a challenging discussion but a necessary one. Families are of fundamental importance to the 


youth justice process and, as such, any domestic system needs to get it right. However, there are some 


differing views about families of serious young offenders. On one hand, the family may be seen as 


peripheral to the youth justice response; perhaps it is partly causative of offending but addressing 


deep-seeded familial dysfunction is outside the scope of the legal process and, in any event, the issues 


are likely to be so complex and entrenched that any meaningful change cannot be achieved through a 


justice-oriented intervention. On the other hand, because the family is arguably the most crucial 


indicator of risk or resilience in the context of youth offending, some believe that if you can “fix” the 


family then you can better respond to, and perhaps even prevent any further offending by that young 


person. However, neither of these polarised views adequately captures the full scope of the issue. 


 


At the heart of the matter lies the unavoidable paradox: the family is probably the central contributing 


factor for serious youth offending. Yet no enduring solution is likely to be found without enlisting a 


young offender’s family in the process of rehabilitation. And, the reality is that our most serious 


young offenders come from our most marginalised, damaged and damaging families. We cannot 


ignore the influences of socio-economic disadvantage, cultural marginalisation, mental health issues, 


intergenerational violence and abuse, and drug and alcohol dependency. Effectively, we are asking a 


legal process to fix a social problem, or at least provide the infrastructure to do so. This is an 


undeniably enormous task and one that must go hand in hand with real social, economic and political 


evolution.  


It is heartening that the New Zealand youth justice system is equipped with a mechanism to engage 


with these issues. The CYPF Act, with its principled commitment to dealing with young offenders 


within the context of their families perhaps embodies the “high water mark” of international 


instrument and convention. Specifically, the legislation reflects nearly all of the principles contained 


in both the Beijing Rules and UNCROC. The Beijing Rules’ imperatives regarding the engagement 


and mobilisation of the family can be evidenced at virtually every stage of the youth justice process in 


New Zealand, from engagement with Police Youth Aid at the point of charge or alternative action, to 


the decision to impose a formal Youth Court order. Similarly, and somewhat remarkably, although 


there was no awareness of UNCROC at the time of drafting the legislation, virtually all of the 


participatory and protective rights of the convention are accounted for in the CYPF Act. 


New Zealand’s youth justice system also represents something internationally unique: our legal 


framework places families at the heart of virtually all decision-making about their young people. 


Enshrined in the principles of the CYPF Act is a vision that provides for familial status, participation 


and empowerment. The Family Group Conference, by its very definition, provides a vehicle for the 


family to draw on its own resources and supports when responding to their young person. Families are 


included and instrumental in discussion, decision-making and most importantly, the implementation 


and durability of FGC plans.  
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The CYPF Act also places an emphasis on parental responsibility and accountability. A Youth Court 


judge has the power to summons a parent to the Youth Court and failure to appear can result in a 


punitive sanction. A parenting education order may also be imposed, requiring the parent (or the 


young person if they are a parent) to undertake a specialised programme aimed at building 


knowledge, skills and fostering positive relationships within the family. There are additional 


therapeutic interventions designed to foster better communication skills and familial relationships. 


Functional Family Therapy is designed to change patterns of communication and interaction with the 


aim of equipping parents with solutions-focussed parenting tools. Multi Systemic Therapy identifies 


the root causes of a young person’s offending and then works with the whole family to address the 


risk factors particular to that young person. Both of these interventions have proved to instigate 


positive behavioural change in the families of many young offenders. We are constantly learning 


more about what works and what doesn’t.  


However, we cannot afford to be blindly optimistic and underestimate the enormity and subtleties of 


this task. But nor can we afford to be defeatist and say that the problem is too big, too complex. We 


can, and indeed have a principled and pragmatic duty to, continue to do better for young offenders 


within the context of their families. This is possibly the greatest challenge to any youth justice system, 


but also the greatest opportunity for effective and enduring change for serious young offenders. When 


you strip it all back, the answer to the question of why we involve families in the youth justice system 


is quite simple: we have to. There is no other choice.   


 





It's All Relative
File Attachment
It's All Relative - the Absolute Importance of the Family in Youth Justice.pdf
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The landscape surrounding the transfer of young people to the District Court to receive an “adult 

response” to youth offending has changed dramatically over the past five years.  

In 2010, in response to attitudes that the scope of Youth Court orders was not sufficient to deal with the top-end offending, 

the Children, Young Persons and their Families (Youth Court Jurisdiction and Orders) Amendment Act 2010 reorganised the 

hierarchy of formal Youth Court orders available, introduced an additional suite of orders, and doubled the maximum length of 

supervision with residence.  A sentence of up to 30 months may now be imposed in the Youth Court.  The sentencing powers 

available to the Youth Court are now more akin to those available in the District Court.  

Consequently, there has been a significant reduction in the number of cases transferred to the adult District Court for 

sentencing. In 2010, 66 young people were transferred to the District Court. That number dropped dramatically to 29 in 2011 

and last year, only 15 young people were transferred to the District Court for sentencing. Apparently Youth Court Judges are 

now more satisfied that public safety and accountability can be appropriately achieved through Youth Court orders and are 

consequently more willing and able to keep young people within the Youth Court jurisdiction.  

 

 

 

 

 

 

 

 

 

 

 

In deciding whether to convict and transfer a young person, the court can only do so where it considers that less restrictive 

orders are clearly inadequate. Often, the judges look ahead to the possible benefits that they can see for a young person, if 

they are transferred out of the Youth Court for sentencing. 

The case of Police v J G is a recent example of the circumstances in which a transfer to the District Court has been deemed to 

be the only appropriate response.  

J, aged 14 years and 8 months old, was charged with 

aggravated robbery. J had a significant offending 

background, which included a number of aggravated 

robberies, one of which was committed less than three 

weeks after being released from a three month period in 

residence resulting from an earlier aggravated robbery. 

The Crown sought a conviction and transfer to the District 

Court. 

 

Before dealing with the circumstances particular to J, the 

Judge first emphasised that transfers to the District Court 

for sentence are rare, reflecting first, the ethos or 

principles of dealing with a young person under the CYPF 

Act; and second, the extended period of six months for 

residential placement under s 311, following which a 

supervision order is imposed.   

 

To illustrate how rare transfers are, it was noted that in 

2014 there had been only [15] transfers to the District 

Court, against the [66] in 2010 when the maximum period 

in residence was three months. The period changed to six 

months from 1 October 2010. The Judge reflected that 

these statistics alone invited significant care in such 

applications, but which also must be balanced with the 

relevant statutory factors.  

Name: Police v J G 

File number: CRI-2014-246-000083 

Court: Youth Court New Plymouth 

Judge: Judge Lynch 

Issue: Whether to make an order under s 283(o) to 

convict and transfer to the District Court for 

sentencing?  
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Submissions and social worker’s report 

 

The Crown submitted that J had not previously been 

deterred by serious sanctions in the Youth Court and had 

formed a predilection for this type of offending. The Group 

6 sanction had not proved sufficient protection to the 

community, nor had it deterred J’s criminal behaviour. It 

was further submitted that J has little whānau oversight, 

which would be the key to J avoiding further offending. 

 

J’s Youth Advocate submitted that J’s early offending was 

committed when he was 13 years old and a child in terms 

of the legislation. The latest offending was committed 

when J was 14 years old. Emphasis was given to the fact 

that a sentence of imprisonment will be life altering and 

will, “…in all likelihood set him on an irreversible course of 

living his adult life in and out of prison.”  It was contended 

that now may be the only chance for J to change the 

course of his life. A sentence of imprisonment would 

create a situation where J’s whānau could potentially 

forget about him, and it would guarantee gang 

membership. J would emerge from jail a “generally 

hardened and a more criminally savvy adult” of greater 

risk to the public on release than he is now. It was 

submitted that the least restrictive outcome would be a 

Group 6 response, supervision with residence.  

The social worker’s report noted that J presents with a 

wide range of issues which contribute towards his 

offending behaviour including his tendency towards 

violence, alcohol and drug abuse, gang connections and 

criminal associates. J has not responded positively to 

assistance and support offered by his whānau and various 

professionals. The report recommended supervision with 

residence. However, it was noted that Child, Youth and 

Family had essentially run out of options for J.  

 

Discussion on s 284 considerations 

 

The Judge emphasised that sentencing in the Youth Court 

promotes, in a way that sentencing in the District Court 

cannot, the purpose that young people are to be held 

accountable and encouraged to accept responsibility for 

their behaviour, while being dealt with in a way that 

acknowledges their needs and will give them the 

opportunity to develop in responsible, beneficial and 

socially acceptable ways.  Particular regard was given to 

the s 208 principles, specifically principles (d), (e) and (f).  

 

The Judge stated that before the Court could decline to 

sentence, bearing in mind the need to impose the least 

restrictive outcome and that in imposing a sanction, any 

less restrictive outcome must be, “clearly inadequate”, it 

must have regard to the s 284(1) considerations: 

 

 s 284(1)(a) - nature and circumstances of the offence: 

J was involved in the planning of the robbery, the 

decision to be armed and to wear disguises. J had a 

weapon.  

 

 s 284(1)(b) - relevant personal history, social 

circumstances and personal characteristics: The 

various reports relating to J made for sad reading. J 

had disengaged from the norm and displayed very 

concerning attitudes. One psychological report 

documented J stating he didn’t care about being 

involved with the police and that he would, “Shoot 

cops, they deserve it”. J articulated a sense of 

belonging and affiliation with two predominant gangs.  

 

 s 284(1)(c) - attitude towards the offence: J expressed 

remorse by rote. However, true remorse requires 

maturity and perception which J may not have yet 

achieved. J’s family did not want him transferred to the 

District Court; however they are unable to exert any 

real control or influence over him.  

 

 s 284(1)(f) - effect of the offence on the victim: There 

was no prospect of reparation for emotional harm 

being paid. It was the victim’s view that “… they should 

go to jail … as it was serious coming into the shop with 

knives and robbing me. I don’t want to have to deal 

with them again.” 

 

 s 284(1)(g) - previous offending and orders: The FGC and 

social worker recommendation was that J should stay in 

the youth justice system. However, the “…elephant in the 

room is that this is a young man who is on a path of 

committing serious offending as if he thinks he is 

untouchable” 

 

 s 284(1)(i) - causes of offending: J is a complex young 

man. He has been out of school and lacking structure for 

most of his life. J’s needs include alcohol and drug 

dependency, mental health, education and therapy for 

grief and assistance with distress tolerance and 

emotional disregulation.  

 

Conclusion 

 

The Judge concluded that, despite being troubled by J’s 

young age and the overarching imperative to keep young 

people in the youth justice system, a transfer to the District 

Court for sentence was appropriate. This was primarily 

because the offending was serious; J’s propensity to violence 

of this kind; all other interventions (including residence) 

providing no deterrence at all; and the public needing 

protection.  

 

Result: convict and transfer to District Court for sentence 

pursuant to s 283(o). 



Issue 69 March2015 |  www.youthcourt.govt.nz 

————————————

 8 

 

 

 Case Note       
    

—
—

 

THE YOUTH COURT 

OF NEW ZEALAND 

TE KOOTI TAIOHI 

O AOTEAROA 

Pora v R [2015] UKPC 9 
 

On 3 March 2015, the Privy Council quashed Teina Pora's conviction for the rape and murder of Susan Burdett. This 

decision was significantly informed by expert forensic evidence, which concluded that Pora suffered from a particular 

form of Foetal Alcohol Spectrum Disorder (FASD).  The nature and effect of this neuro-developmental disorder as 

explained by the experts led the Privy Council to conclude that this condition may have influenced Pora's giving of a 

false confession when interviewed by Police. Pora was 17 years old at the time.  
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You can read more on FASD and the youth justice 

system here: 

 

Court in the Act - Issue 53:  
http://www.justice.govt.nz/courts/youth/publications-and-

media/principal-youth-court-newsletter/issue-53#6 

 

Foetal Alcohol Spectrum Disorder - key research: 
http://www.rethinking.org.nz/Default.aspx?page=4343 
 

Foetal Alcohol Spectrum Disorder Judge S J 

O’Driscoll (2011) NZLJ 119 

 

Two leading Canadian cases: 

 
R v Charlie [2012] YKTC 5                R v Harper [2009] YKTC 18 

 

You can access the full judgment here: 
https://www.documentcloud.org/documents/1679737/privy-council.pdf 

6 week old baby “normal” brain             6 week old baby FASD brain 


























































































































R v Charlie
File Attachment
R v Charlie.pdf










































































































R v Harper
File Attachment
R v Harper.pdf
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MAKING GOOD: Unlocking Dyslexia in the Youth Justice System 
 

Guy Pope-Mayell, Chair of Trustees, Dyslexia Foundation of New Zealand  

Youth offending is the dark side of learning difference, the outcome of low self-esteem, alienation, anti-social 

behavior and/or drug use fuelled by perceived failure to achieve or disengagement from the education system. For 

a young person with learning differences that render them ill-equipped to understand and deal with the justice 

system, Dyslexia Foundation of New Zealand (DFNZ) contends the default should be a family inclusive, restorative 

approach. In line with this, DFNZ is backing calls to raise the Youth Court age from its current level of 16 years. It 

also wants to see changes to the Statement of Facts prepared by the prosecution for sentencing purposes.  

Dyslexics are no more prone to criminal behaviour and 

committing theft, assault, arson, manslaughter or murder than 

any other population base. Yet they are grossly overrepresented 

in the youth justice system and prison population. In New 

Zealand, an estimated 10% of the population is dyslexic, yet 

percentages climb as high as 90% in our prisons. These figures 

are a stark indictment of a justice system failing to take account 

of the impact that dyslexia can have on an individual’s ability to 

comprehend the process, understand exactly what they are 

pleading guilty to and discern the consequences.  

 

This year, DFNZ has a key focus on youth justice. It contends 

that it is impractical, inconsistent and unjust, as well as in 

breach of New Zealand’s obligations to the United Nations, to 

continue to exclude 17 year olds from the youth justice 

jurisdiction. In simple terms, this is about ensuring dyslexic 

youth are not entrapped in a system that treats them unfairly as 

adults. Difficulty with the acquisition of basic skills like reading 

and spelling, slower cognitive processing speeds and 

comprehension, among other things, can contribute to this.  

 

In the court system, learning difference may present as reduced 

capacity to follow the legal process, less ability to withstand 

pressure to make a guilty plea and ignorance of the right or 

benefit to have a nominated adult in attendance when dealing 

with police or court officers. A young person 17, 18, 19 or even 

20 who has a comprehension age of 13 or communication 

difficulties is easily manipulated by legal process, and often 

duped into incriminating themselves as the path of less 

resistance. And once convicted many young people, unless 

strongly supported, will be on the slippery slope to career 

criminal.  

 

There are stark correlations between neurodisabilities, such as 

dyslexia, and youth offending. These are well documented in a 

2012 report published by the Office of the Children’s 

Commissioner for England, "Nobody Made the Connection: The 

prevalence of neurodisability in young people who offend”, 

which showed 43-57% reported prevalence of dyslexia amongst 

young people in custody, 23-32% learning disabilities, and 60-

90% communication disorders. In New Zealand, Kate Peirse-

O’Byrne’s last year published the first comprehensive analysis 

of neurodisability and youth offending specific to New Zealand, 

using legal and pragmatic arguments to highlight the 

importance of identifying and responding to neurodisability in 

the youth offending population.  

 

The figures are damming; they tell us the current system is 

broken and wrong. It has been estimated 65-70% of offenders 

that come before the Youth Court are not formally engaged 

within the education system. With young people currently tried 

as adults after age 16, these figures flow through into the 

prison population. Results from a Ministry of Education 

screening tool trialed in 2008 on 197 prison inmates showed 

that 90% were not functionally literate and 80% were not 

functionally numerate. British, American and Swedish studies 

all estimate that 30-50% of prisoners are dyslexic.      

 

The impact of dyslexia on the judicial journey 

 

The average 17 year old is not an adult. Brain development is 

not fully complete, they are often naïve, impulsive, full of 

themselves, confrontational, unwilling to believe they need help, 

foul-mouthed and/or anxious and withdrawn. Anyone who has a 

17 year old child, or remembers themselves at 17, will 

recognize these traits. These traits alone are ample argument 

as to why 17 year olds should not be tried as adults.  In some 

cases, these characteristics are compounded and amplified by 

learning difference; in others the dyslexic individual may 

withdraw and shut down to the reality of the judicial process – 

or simply not recognise it for what it is.  

 

Dyslexia is often misunderstood as just a problem with reading 

and writing. However, it can affect a spectrum of skills including 

motor skills, cognitive processing speeds and comprehension, 

auditory and visual perception, planning and organising, and 

short-term memory and concentration. Brain research, including 

studies from Yale and Auckland universities, has shown that 

while it is common to use the ‘verbal’ left side of our brain to 

understand words, dyslexic people use the ‘pictorial’ right side. 

Dyslexic individuals thus tend to think in pictures rather than 

words, receiving and retrieving information in a different part of 

the brain to neurotypical, word-based thinkers. Put simply, 

translating these ‘pictures’ back into words, whether spoken or 

written, takes extra time and considerable effort. 

 

This extra time and effort is the crux of the issue. At school, 

unless accommodations such as reader/writer assistance and 

extra time are granted, dyslexics will most likely underachieve. 

Frustrated, alienated and with resultant low self-esteem, many 

will act out and disengage. When they come into contact with 

the judicial system, where all procedures are essentially word-

based, a dyslexic’s inability to quickly process information and 

comprehend leave them open to potential manipulation and 

entrapment. Propensities to take statements literally, to 

become confused by information and sensory overload, to act 

impulsively and to speak before thinking make it difficult to 

navigate the complexities and nuances of the legal process. 

Police and court processes are designed to deliver a specific 

result – a guilty plea and a conviction. These are key 

performance indicators of the judicial system. When this KPI 

meets dyslexic propensities, many dyslexic individuals will cave 

under the pressure.   
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The Statement of Facts 

 

The Statement of Facts is a pivotal document in the judicial 

process. Prepared by the prosecution, it is intended to 

present all pertinent information to the judge for the 

purposes of sentencing. However, in failing to note where an 

individual has a learning difference that impacts 

comprehension, this statement of ‘facts’ is clearly 

incomplete. It lacks context and material information that 

can red flag whether the details of the situation as presented 

are truly understood and agreed to by the accused and, 

equally importantly, whether the subsequent charge and 

potential consequences have been fully understood. Social 

awkwardness, apparent smugness, or similar persona 

should not be mistaken for guilt. Above all, it is vital to 

remember that dyslexia is a hidden disability. But just as you 

wouldn’t ask a person in a wheelchair to run a marathon; you 

shouldn’t ask a dyslexic to read and agree to something they 

do not comprehend.   

 

This is not an apologist argument for letting a dyslexic 

individual off the hook. Rather it is an argument for ensuring 

the full facts are placed before the judge and by being 

required to do so, alerting police to the circumstances. If an 

individual is dyslexic this is material in itself. In dealing with 

youth offenders, it is essential to turn the ‘dyslexic radar’ on 

and consider whether accommodations that already exist in 

the system, such as warnings, diversion and 

recommendations from the police, should be applied more 

generously. 

 

With all this in mind, DFNZ is advocating a change to the 

Statement of Facts to include educational background. 

Answers to these kinds of questions could shape a simple 

addition to the Statement of Facts: 

 

1. Do you attend school, and if not, what age did you leave 

school? 

2. Why did you leave school? 

3. What school qualifications do you have? 

4. Did you enjoy school or did you find learning challenging?  

5. Did you receive any learning support and/or has anyone 

ever suggested that you are dyslexic, or other specific 

learning difference? 

 

Answers to these may flag a material issue with dyslexia or 

learning difference that requires further investigation and 

understanding. More questions and less assumptions are 

what’s needed. 

 

Raising the youth court age 

 

The arguments for raising the Youth Court age beyond its 

present level of 16 years have been well rehearsed. The 

weight of evidence correlating learning differences/

neurodisabilities and youth offending is one of four key 

reasons DFNZ contends that the Government must raise the 

Youth Court age from its current level of 16 years. The other 

four reasons are:  

 

 That New Zealand, through its youth justice system, 

responds differently to young people compared to adults by 

virtue of their cognitive capability. So it must be that young 

people with a learning difference equally deserve a 

response that takes this into account. Lifting the Youth 

Court age would help deliver this  

 

 That the threshold of 16 years is out of step with much of 

the Western world and is in breach of the United Nations 

Convention on the Rights of the Child (UNCROC), which 

defines a child as anyone under age of 18. Despite ratifying 

this convention in 1993, New Zealand remains in breach by 

not including 17 year olds in the youth justice system. This 

breach was further criticized by UNCROC in 2011, and it 

recommended that the age be raised to 18. The 

Government is due to make its Fifth Periodic Report under 

UNCROC in May this year. In its draft report, it explicitly 

rejects a further UNCROC recommendation to raise the age 

of criminal majority to 18 years. As part of the public 

consultation process on the draft report, DFNZ has made a 

submission contending that the Government must 

reconsider its position on this    

 

 That the current threshold of 16 years makes no sense on 

a practical level as it is also out of step with a raft of other 

New Zealand legislation – including the Minors’ Contracts 

Act 1969, Care of Children Act 2004 and Wills Act 2007 – 

which define youth as adults from age 18, and with the 

legal age of majority which is 20. In addition, the Vulnerable 

Children Act 2014, Part 1, 5(1)a, defines a child as a 

person who is under the age of 18 years 

 

 That a wealth of credible international and local research 

shows that severe punishment and detention do not deter 

young offenders. There is good evidence that punishment 

does not reduce offending but appropriate assistance can. 

Getting tough interventions (boot camps, scared straight, 

shock probation, paramilitary training) almost always fail. 

Punishment and detention are not effective forms of 

rehabilitation, and the likelihood of reoffending increases 

25% after a deterrent sentence (Unicef NZ summary 

position paper October 2008)  

 

Conclusion 

 

The correlations between neurodisabilities such as dyslexia 

and youth offending can no longer go ignored. At the level of 

the statistics, it is blindingly obvious there is a gross 

disconnect when a population incidence of 10% dyslexia 

converts to three, four, five or more times this in the youth 

justice and prison populations. As responsible adults, we 

must all seek to understand what is happening and how 

best we can address this. A raise to the Youth Court age and 

the addition of educational background to the Statement of 

Facts will be a welcome start.  
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The Limited Service Volunteer programme is a six week motivational and training programme for young people, between 

the ages of 18-24, run by the New Zealand Defence Force in conjunction with, and on behalf of, Work and Income New 

Zealand. The course provides participants with life skills, motivation, learning and job options while operating from a 

challenging, physical, activities-based environment run by the New Zealand Defence Force.  The programme 

emphasises self-discipline, support, guidance and good role-modelling from the New Zealand Defence Force staff. This 

free course is run in military camps in Burnham (Christchurch), Hobsonville (Auckland) and Trentham (Upper Hutt). 

There are 1,500 places available each year.  The New Zealand Defence Force is constantly refining and developing the 

curriculum and programme. Mr Ricky Tan, a consultant and registered psychologist, recently joined the NZDF and has 

been working on programme development, training NZDF staff and providing clinical oversight . Mr Tan is well-known to 

many in the youth justice field. He writes about his involvement and contribution as follows: 

The Military Way: Courage, Commitment, Comradeship & Integrity 
 

Ricki Tan, Consultant Psychologist, Youth Development Unit, New Zealand Defence Force 

Limited Services Volunteers (LSV) is a youth-focused 

programme delivered by the Youth Development Unit of the 

New Zealand Defence Force (NZDF), which aims to facilitate 

young New Zealanders aged 18 – 24 years to develop 

motivation and self-efficacy in order to re-engage with the 

workforce, or enter employment or further training.  This 

paper describes the overarching principles and rationales 

underpinning the LSV programme. 

In essence LSV is a comprehensive and coordinated system 

of interventions delivered by the NZDF that is supported by 

collaborative input from an integrated network of support 

services including Employers, New Zealand Police, Ministry 

of Social Development, Ministry of Education and NGOs.  

The conceptual development of LSV programme has been 

guided by the fundamental principles of New Zealand 

Military Doctrine (NZDDP-D 3rd Ed) which embraces four core 

values of: courage, commitment, comradeship and integrity.  

These values provide a fundamental framework which 

guides a person’s thoughts and actions towards achieving 

social harmony and personal development, accepting 

responsibility for one’s own actions; and embracing social 

and cultural diversity.  In today’s society this would manifest 

in young people developing self-efficacy, self-control, 

humility and compassion, as well as a sense of morality, 

identity and connections with the community.   The 

overarching framework of LSV is based on these four values 

of NZDF which are the tenets of its foundations and 

structure.   

 

Also at a theoretical level, key themes highlighted in the 

international literature on current knowledge of Child and 

Adolescent Psychology and Positive Youth Development 

(PYD) provide some bases for understanding of the needs 

and behaviours of young people, so that interventions and 

programmes can be planned and have empirical rationales 

and accountability.  

 

At the programme level, some strategies adapted and 

integrated in LSV are derived from contemporary 

psychological models and approaches (e.g. Social Learning 

Theory, Motivational Interviewing, Sports Psychology, 

Organizational Development Team-Building and concepts of 

Cognitive-Behavioural Therapy) which relate specifically to 

the delivery and methods of intervention (e.g. team building, 

teaching affect regulation skills, self-instruction and social 

skills training). 

 

Belonging & Teamwork 

 

The essential military values of taking care of one self while 

also being responsible for and to someone else teaches 

young people to function as team members upon whom 

others can count, and success hinges on how efficiently and 

harmoniously a unit, platoon or team performs.  Military 

Initial Training cultivates a sense of collectivism which 

teaches young people that they’re part of a team and that 

the team only succeeds if all members of the team do what 

they are supposed to do.  The aim of the Initial Training is to 

produce trainees who are sufficient, self-disciplined and 

effective team members.   

 

By the same token the young people learn that their actions 

have an impact on everyone ranging from their family 

members and friends to the organisations they work for and 

colleagues.  This instils an ethos of discipline, accountability, 

and achievement.   

 

Team building fosters empathy and a commitment to 

helping others in the process of which self-focus attitudes, 

beliefs and behaviours are reduced incidentally.  The 

essential elements of team building include: the 

development of a norm of group belonging and 

responsibility; problem-solving as a group and engaging in 

activities or projects that serve the community.  

The outcome expected is development of a socially 

motivated orientation of “care and concern”, which 

emphasizes relationship, group cohesion and stability, 

effective communication, high degree of trust and 

confidence in self and Platoon members. The military 

structure generates experience of personal acceptance and 

a sense of belonging to a positive peer group wherein the 

young people matter, are depended on, and their presence 

or absence is noticed. 
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Motivation, Self-Discipline & 

Mentoring 

Discipline is central to the 

military model.  The 

discipline imposed on the 

young people participating 

in LSV is to help them 

understand that there are 

positive and negative 

consequences for behavior; 

and they are responsible to 

authority figures, their peers 

(i.e. fellow trainees), and 

themselves.  For some of 

the young people it may be 

the first time they have had 

to face with, directly and 

i m m e d i a t e l y ,  t h e 

consequences of their 

choices or actions.   

  

The ultimate goal of discipline is to have young people take 

responsibility for their own behavior and the aim is to shift 

from external control to internal control (i.e. self-discipline) 

gradually over the course of the programme.  Thus the 

imposed discipline provides a structure for young people to 

build on.  The staff at YDU do not take a “boot camp” or 

oppressive approach, but working from a model of “teach, 

coach, and mentor” whereby it is equally important to 

acknowledge positive behavior and accomplishments. This 

teaches the young people that their behavior results in a 

tangible benefit or cost. Unhelpful behaviours patterns are 

identified, and alternatives are encouraged via positive 

modelling by the YDU staff, and consistently applying limits 

and boundaries.  

 

Structure & Routine 

 

The young people are immersed into the military 

environment from the outset.  After intake processing, they 

begin to learn the standard operating procedures and 

protocols (e.g. no-fraternization policy) regarding routines, 

dress, behavior, hygiene, maintenance of personal 

belongings and barracks, expectations, mealtime 

procedures and demands of the programmes.  This serves 

to restore morals, values, structure and routines.   

  

The initial two weeks of LSV is a period of adjustment for the 

young people, some of whom have lived unstructured lives. 

They may be disengaged from school, have been using 

drugs or alcohol habitually, unemployed, and/or have 

experienced a spectrum of psychosocial difficulties and/or 

physical and mental health problems.  Of note is that some 

young people go through a process of detoxification from 

their former lifestyle of habitually using drugs and alcohol. 

 

For some young people who have come from chaotic and 

unpredictable home environments and had exposure to 

adverse life experiences in their early lives (e.g. family 

violence, abuse, disrupted attachment and neglect) they 

may have developed a view of the world as threatening and 

unsafe.  These experiences are likely to increase 

vulnerability to emotional difficulties characterised by poor 

self control, outbursts, anger and poor emotional regulation.   

Structure and routines give young people a sense of 

stability, consistency and predictability thus enable them 

develop self-discipline/self-regulation. Routines help young 

people to learn to take charge of their own actions and 

activities, which in turn increases their sense of mastery, 

self-efficacy and competence.   

 

A predictable routine and structured environment allows the 

young people to feel safe, and to develop a sense of mastery 

in order to take on new challenges and developmental task.  

As this sense of mastery is strengthened they can tackle 

larger changes.  Therefore central to LSV is the creation of a 

structured milieu which is safe, non-coercive and 

empowering, which reinforces constructive behaviours in 

promoting personal growth and fostering the development of 

prosocial skills.   

 

Recognising, Valuing & Believing Every Young Person Can 

Succeed 

 

Some of the young people have suffered multiple risk 

factors prior to attending the LSV programme. One role of 

LSV is to build some protective factors with the aim of 

promoting resilience.  Resilience refers to the process of 

overcoming the negative effects of risk exposure, coping 

successfully with traumatic experiences, and avoiding the 

negative trajectories associated with risks (Rutter, 1985).  

 

Resilience theory of psychology focuses on the presence of 

protective factors that either helps bring about a positive 

outcome or reduce or avoid a negative outcome in spite of 

exposure to risks. The protective factors may be either that 

associated with characteristics of individual young person 

(e.g. competence, coping skills, and self-efficacy) or social 

environmental influence including experiences of 

achievement, personal support or adult mentoring.  

There is some crossover between resilience theory and the 

strengths-based practice.  Resilience based work with young 

people is based on a strengths based practice or strategy, 

which works from identifying positives in a person’s situation 

(Gilligan, 1999).  Strengths-based approach provides the 

rationales underlying strategies for creating positive 

experiences of young people to foster and enhance their self

-esteem and self-efficacy. 

Self-esteem is a concept that can be enriched by positive 

relationships, and sense of self efficacy can be promoted by 

experiences of accomplishment and acknowledgement of 

these successes.   

Recognition for any contribution is an essential part of the 

military tradition and context.  With respect to LSV, young 

people are embedded within a culture of military which 

conveys a belief in the capacity of a young person to 

achieve, and motivating them via responsibility for actions, 

reinforcement of prosocial behaviours and helping peers, 

and affirming them for completing challenging tasks and 

activities and achievement of goals.  Experiences of 

achievement and affirmation for these help offset the 

effects of poor self-efficacy beliefs, and are of crucial 

significance as the key to all aspects of resilience.  
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Summary 

 

The LSV programme is an approach to youth development that is delivered within a military structure which enables young 

people to experience a strong sense of belonging, affiliation and identification. It is a social milieu which fosters resilience, 

self-efficacy, motivation and self-discipline and legitimizes the young person’s aspirations, and inspires them to have 

ambitions in life, culminating in a cumulative sense of mastery.   

 

The LSV provides a pathway on the continuum of a young person’s development whereby internal locus of control, goal-

directed behaviours and pro-social attitudes and beliefs, interests, and coping skills are reinforced and maintained.  Within 

this context YDU staff assist the young people in generating hope, belief in, creation of, and realisation of opportunities.  
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STOP PRESS 
 

The Ministry of Justice has recently produced an excellent “Infographic” of youth justice statistics. 

This will become a standard and widely circulated “go to” document for statistical information 

about Police apprehensions and prosecutions in the Youth Court.  

 

You are encouraged to examine it closely - it contains a wealth of information. You will note both 

the drop in child and youth apprehensions, and the decreasing numbers of young offenders who 

appear before the Youth Court, along with their characteristics and our responses to that 

offending. 

 

Please feel free to circulate this document widely. We think it is fantastic - we hope you do too!  
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Boy A wasn’t even there when the deal 

went south. His friend Jayesh (more of an 
acquaintance, really) turned up at school 
with a foil ball of yellowing and stalky 
cannabis one morning. He exchanged part 
of it for sixty dollars behind the 
windowless back of H Block with another 
kid, clandestine clouds of breath in the 
June air. The other kid wasn’t as smart. “I 
can get you all weed now, anytime,” he 
explained in a stage whisper at second 
period. “Jayesh is my supplier”. 
 
The legend of the tactless dealer travelled 
fast through Year 13. By the end of the 
day, both he and Jayesh were caught red-
handed, and the school fell into an 
enveloping reefer panic. 
 
Bringing drugs to school is, and always has 
been, curtains. Students that get caught 
face near-certain suspension, then 
exclusion or expulsion. For students over 
the age of 16, it means they won’t be 
coming back, most likely won’t be able to 
attend conventional school anywhere. 
 
The school didn’t stop there. They 
questioned the circle of friends, anyone 
who had seen a telltale glint of foil that 
day. They were all interviewed and told 
they needed to come forward with the 
names of any boy who was smoking dope 
at the weekend, at home – wherever. 
 
Boy A’s name was mentioned a number of 
times on the scrawled confess-all 
statements. And Boy A had inadvertently 
incriminated himself, though he didn’t 

know it. For the past several months, he’d 
been seeing a school guidance counsellor 
for depression. In the sessions, he openly 
described having the same recreational 
alcohol and drug habits of virtually every 
18-year-old boy in the country. The 
investigating vice-principal availed himself 
of the records, citing critical school safety 
reasons. He had his smoking gun. 
 
Boy A was suspended immediately for a 
nebulous form of gross misconduct. He 
had done drugs, but he didn’t do them at 
school, but he had done drugs with the 
boys who did do drugs at school. Plus, it 
was on the record. 
 
Suspensions have to go before a 
disciplinary subcommittee of a school’s 
Board of Trustees. Its members can 
choose between the school 
management’s recommendation 
(generally, to exclude or expel the 
student), or they can reach an 
understanding that the kid comes back on 
certain conditions. 
 
The student and their family are invited to 
attend the meetings and explain 
themselves. The meetings are not fun for 
anyone. School principals and vice-
principals are asked how they can sleep at 
night. Board members with no legal 
background have to hold a student’s 
future and the school’s needs in their 
hands and hope they get the balance 
right. 
 
Boy A’s parents didn’t have fun, either. 
Questioned on what they knew of his drug 
use, they spoke openly and honestly 
about how they let Boy A’s friends gather 
at theirs and drink in the garage 
sometimes, because it was better to 
have a bunch of 17-year olds wake up 
with blinding hangovers on a pool table 
than have them wander the streets at 
night or worse, climb into their Mitsubishi 
Mirages. Of course they snuck down to 
the garden for a toke, probably. 

The parents were raked over the coals for 
it by the board and vice-principal alike. 
Did they know what they were doing was 
criminal? Did they want to explain that to 
the parents of the other young men? 
Then, the clincher – “I can see where 
some of these attitudes to drugs and 
alcohol might be coming from.” Boy A’s 
mother was set to leap over the table and 
hit someone, or walk out, or anything to 
stop the horrible mission drift of the 
investigation. Just who was on trial here? 
And what was it they’d done that broke 
the school’s rules?  
 
Amid the shouting match, the lay 
advocate law grad who had accompanied 
Boy A’s family eventually stammered out 
a few words about natural justice – 
pointing out that the parents’ decisions 
weren’t a relevant consideration, that the 
only reason anyone was in the room was 
that Boy A had chosen to be honest with 
an adult in the first place, and that if you 
wanted to make your school counselling 
service next to useless, the best message 
you could send to the students would be: 
“We reserve the right to later use 
anything you say in confidence against 
you”. This sounded more clumsy at the 
time than it does here – I know this, 
because the advocate was me. 
 
Somewhere in the stammer, the message 
got through. Boy A, who had two terms of 
school left, who just needed to eke out 
enough credits to have a halfway decent 
choice of tech courses, would be allowed 
to return. He agreed to submit to a strict 
written behaviour agreement with the 
school, including random drug tests. If this 
still seems harsh and not lucky – if you 
know anything about teenage boys, peer 
pressure, how long THC stays in the 
system – then there’s something else to 
know. In this system, you take what you 
can get. 
 
Boy A was over 16, so if he had been 
expelled from school, no one else would 

Joe Nunweek shares some experiences from practicing in community law regarding young people and educational involvement.  

All views expressed in this article are the author’s own.  

Three Boys by Joe Nunweek* 

 

“Approximately six in every thousand NZ kids are excluded or expelled from school each year. What seem like 

low numbers conceal a world of hurt, snap decisions, double standards and long-lasting consequences. Here's what hap-

pened to three boys, including one that got away with it...” 

http://pantograph-punch.com/author/joe-nunweek
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have had to take him. If you disagree with 
the school board’s decision, you can 
complain to the Education Review Office, 
but they don’t intervene lightly, and can’t 
actually take any action to fix the situation 
beyond a report to the Minister. Or you 
can go to New Zealand’s nationwide 
Ombudsman, inundated from everything 
from Canterbury earthquake disputes to 
complaints about the withholding of free 
and publicly available datasets. If and 
when they get through their year-plus 
backlog, their powers are limited to a non-
binding recommendation that schools 
don’t have to follow. 
 
Those are the free options. Boy A’s 
parents – lots of parents – say they’ll go to 
court if they need to. And they can, but a 
judicial review in the High Court of New 
Zealand costs between $25,000 and 
$30,000. It takes months if not years to go 
through the motions. At the end, with no 
guarantee of success, the student has still 
been out of school the whole time. 
 
Lost time is not a currency that you can 
easily estimate and compensate, though 
no small amount of legal arithmetic goes 
into trying to do so. But as it passes by, it 
costs you dearly. If you miss a year of 
school at 16, you’re paying it back at 26 – 
at 36 – beyond. 
 
So if you think the school will fall over to 
appease you because someone delved 
into your counselling records, the shoe’s 
on the other foot. The shoe is always on 
the other foot. A boy like you doesn’t 
have parents that have a spare $25,000 
lying around. And you don’t have a spare 
two years. 

Boy B didn’t spend nearly a month in 

daily humiliation and bed-pissing terror 
just to get himself in trouble the first time 
he fought back. A classmate at the start of 
his fourth form year took an instant dislike 
to him, his weak, tense amicability, the 
way he couldn’t throw a cricket ball. Boy 
B’s bully was a head taller and could get 
him square in the nuts with a footy ball 
with an expertly-placed kick, 20 metres 
out. 
 
Usually he didn’t bother with a show of 
skill when a swinging whack in the back of 
the head with a maths textbook would do, 
or the pinprick agony of a compass in his 
shoulder, waiting for him to lean back. It 
was erratic – two, maybe three days at a 
time without. Somehow, that made it 
worse. 
 
One afternoon at the start of math, the 
bigger kid picked up a plastic chair. In a 
fluid arc worthy of WWE Smackdown, he 
brought it crashing down on Boy B’s head. 
And in front of a class of 30, Boy B spun 
around, pale limbs akimbo, and dealt the 
bigger kid one across the face. 
 
It was a nasty hit for no training and no co
-ordination. The bigger kid reeled with a 
bloody nose, a purple eye, a narrow gash 
from a wayward thumb. And then Boy B 
and his tormentor realised the teacher 
was about to come in, and they 
spontaneously did what they thought was 
a very clever thing to prevent things 
getting a lot worse for both of them. They 
marched to the school nurse and 
formulated a story on the five minute 
walk. Boy B had been standing on a chair 
to change a light for Mr Stanton; it was 
stuck in the fitting and when it came loose 
with a jolt, he’d inadvertently elbowed his 
dear classmate in the face. What do you 
expect when you get the most 
uncoordinated boy in the fourth form to 
carry out a menial task? 
 
This seemed even more clumsy at the 
time then it does here. I know this, 
because Boy B was me. 
 
My school had, and still has a zero-
tolerance approach to violence. Physical 
assault on another student falls under the 

category of “gross misconduct” that can 
cop an immediate suspension, but neither 
I nor the other kid ended up excluded, let 
alone in front of a Board. There might 
have been some flicker of leniency 
because of the bullying aspect of it, or a 
weird “law of the jungle” reluctance to 
intervene. They’d violently made their 
peace; let well enough alone. 
 
More likely is the fact that we were each 
high-achieving students in the top stream 
for our year, with respectable 
extracurricular involvement. We were also 
both (mostly) white. 
 
As of 2013, New Zealand schools booted 
out around 3.7 times more boys than they 
do girls. That’s predictable - the ethnic 
breakdown even more so. If you’re Māori 
or Pasifika, you’re between 30 and 60 per 
cent more likely to get expelled than your 
Pākehā counterparts. It’s the beginning of 
a long and exceedingly expensive trail of 
over-representation. You found yourself in 
trouble more often at school until they 
kicked you out. 
 

Then you’re at home, or somewhere, with 
no education and nothing to do, and 
you’re finding yourself in trouble more 
often everywhere else. A 2001 UK study of 
263 excluded young people found that 
117 had no recorded offences prior to 
expulsion but offended later. Conversely, 
only 14 had offended before being 
expelled and stayed clean afterward. 
 
Crime or otherwise, the life chances of a 
student who’s kicked out flag 
immediately. Our WINZ offices swell with 
the ranks of the expelled - many of whom 
won’t have attained a formal school 
qualification, more of whom won’t do 
anything after school.  
 
The 2001 UK study painted the following 
picture: 
 
“Permanent exclusion (triggers) a complex chain 
of events which serve to loosen the young person’s 
affiliation and commitment to a conventional way 
of life. This important transition was characterised 
by…the loss of time structures, a re-casting of 
identity, a changed relationship with parents and 
siblings, the erosion of contact with pro-social 
peers and adults, a closer association with 
similarly situated young people and heightened 
vulnerability to police surveillance.” 

http://www.ombudsman.parliament.nz/newsroom/item/new-ombudsman-opinion-220710381422156
http://www.ombudsman.parliament.nz/newsroom/item/new-ombudsman-opinion-220710381422156
http://www.radionz.co.nz/news/national/130226/ombusdman-swamped-with-complaints
http://www.radionz.co.nz/news/national/130226/ombusdman-swamped-with-complaints
http://troublesofyouth.pbworks.com/f/occ71-exclusion.pdf
http://troublesofyouth.pbworks.com/f/occ71-exclusion.pdf
http://www.educationcounts.govt.nz/indicators/data/education-and-learning-outcomes/3692
http://www.educationcounts.govt.nz/indicators/data/education-and-learning-outcomes/3692
http://www.educationcounts.govt.nz/indicators/data/education-and-learning-outcomes/3692


Issue 69 March2015 |  www.youthcourt.govt.nz 

————————————

 20 

 

 Feature Article 
    

—
—

 

THE YOUTH COURT 

OF NEW ZEALAND 

TE KOOTI TAIOHI 

O AOTEAROA 

Enough literature paints a picture of what 
happens after a school expulsion, but we 
don’t know a great deal about how 
students have performed beforehand. A 
generous stereotype of the expelled 
student is the troubled yet brilliant loner 
who blows up the science lab or performs 
an elaborate prank on the teachers. At the 
other end of the spectrum, you’ve got the 
would-be school shooter who needs to be 
taken out of the system to protect himself 
and others. 
 
Most students who get kicked out of 
school, I suspect, are neither. They’re 
average-to-poor students and average-to-
poor sportsmen with little extracurricular 
value to their college, and if there’s not an 
implicit assumption that they’re no one’s 
great loss, there’s not the counter 
impetus to try and remain responsible for 
their management and welfare that might 
apply if they were a lot smarter, faster or 
stronger. 
 
And assuming for a moment that you 
endorse zero-tolerance rules for 
otherwise tolerant schools, that you think 
that everyone who breaks the rules 
should be punished equally, there’s a 
compounding unfairness to this. Because 
a lot of the bright kids are usually better at 
breaking the rules and not getting caught. 
 
Which is to say: we smoke our weed and 
sink our piss circumspectly, and we bully 
others to the brink of abject, desperate 
misery without leaving a trace you’ll ever 
be able to find. When we’re bored, and 
we’re always bored, we’ll egg on one of 
the less fortunate kids – the ones without 
self-control, who perform for attention, 
who are too impulsive for their own good 
– until they do something stupid and 
funny. And then we watch the fireworks 
from a safe distance. 
 
If you’re an educator, this is what at least 
some of your little stars do virtually every 
day of the week. You could redress the 
balance by redesigning school and 
everything around it, the internet 
included, as a sort of panopticon for 
teens. Chances are, you’d rather try and 
figure out something that doesn’t involve 
monitoring them all, and that doesn’t let 
those at the bottom of the heap cop the 
consequences. 

Boy C was at a Wellington co-

educational school, and 16, and lonely. 
Diagnosed with a double-whammy of 
ADHD and Aspergers, his record wasn’t 
fantastic. It ran to several pages of late 
arrivals to class, getting out of his chair 
and wandering when he’d been told not 
to, of petty and poorly-concealed thefts, 
of pulling hair or punching in the back 
when ignored or upset. He was too small 
for his age to ever do any harm, and 
honest to a fault when he was inevitably 
caught red-handed. And he was always 
caught, and so his list grew. 
 
The school holidays after he turned 16 
were spent the way he usually spent them 
– under a sporadically-adjusted sea of 
medication, feeling as though he didn’t 
have a friend in the world. His parents 
relaxed the tough rules on devices and 
screen-time they set to try and get him to 
focus on his homework during termtime. 
He’d go on Facebook, live vicariously 
through the statuses and photos of 
classmates who never gave him the time 
of day during term. Then on the last day 
of holiday, he was added to a group chat. 
A bunch of guys and girls, and they were 
talking about sex. 
 
They asked him if he’d ever done it. 
 
“yes” 
 
And they didn’t believe him, the jokes and 
the “fuck offs” streaming into a blur. Who 
with? He had a flash of inspiration – and 
before his better judgment caught up, 
he’d typed in the name of his history 
teacher. 
 
Suddenly, they were all interested, egging 
him on, asking for more details on when, 
the positions, what it was like. It felt good, 
typing, them laughing, wanting more. And 
then the next day they all showed Ms 
Shelton the history teacher the Facebook 
conversation and he was suspended. 

At the Board of Trustees meeting, Boy C’s 
parents were told he was facing expulsion 
for continual disobedience. The Ms 
Shelton affair had been the last straw – 
she would no longer have him in his class. 
For his parents, it was just another 
setback. They had sacrificed pay and 
regular working hours to both be at home 
with him as much as possible. They had 
worked with the school constantly and co-
operatively.   
 
For their part, the school had dug into its 
entitlements from the government for a 
while (NZ schools receive a Special 
Education Grant of non-individualised 
funding, which they can choose how to 
spend; individual students, with their 
parents’ help, can apply for the Ongoing 
Resourcing Scheme, which can secure 
things like teacher aides and help from 
specialists). But after the teacher aide 
who worked best with Boy C had to move 
on at the end of one year, the funding 
lapsed. 
 
Asked about what had happened to it at 
the meeting, both the vice-principal and 
board deflected. They were responsible 
for over a thousand students, and the 
funding was very limited. Not everything 
could be devoted to being one boy’s 
keeper. 
 
Towards the end, Boy C asked to read a 
statement had prepared. It was probably 
the longest and most controlled speech 
he’d ever given, even as he trembled and 
focused on his handwritten refill. He was 
sorry for everything he’d done. He’d never 
had a girlfriend, or a friend, and he just 
wanted to keep being talked to and keep 
being included. He said he could try to 
explain how as the medication wore off he 
stopped thinking of consequences and 
just acted on impulse, but that he knew it 
wasn’t an excuse. He said he just wanted 
to stay, that he would even do some days 
at home to avoid trouble. He wanted to 
finish NCEA Level 1 and then find a course 
somewhere. He just wanted one last 
chance. 
 
The Board took four minutes to decide 
that Boy C would be expelled. When they 
did, he hid his face behind his sheet so 
they wouldn’t see him burst into tears. 
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If Boy C’s family had taken it further and 
sought a judicial review of the decision, 
there’s a possibility the Board’s decision 
may have been overruled. In February, the 
High Court did the same for a student at 
Auckland’s Green Bay High. His exclusion 
was found to be illegal, and there was a 
failure to take into account his special 
recommendations or the opinion of a 
child psychologist before making the 
decision. But it’s tens of thousands of 
dollars to get to that point. For someone 
with special educational needs, it can be a 
marginalising, deeply isolating thing – it 
was if his last link with the normal warp 
and weft of daily life had suddenly been 
severed. 
 
A sudden media focus on court reviews of 
BOT decisions earlier this year attracted 
comment. Nigel Latta furthered stated 
that parents who invoked a civil right and 
brought lawyers into a Board of Trustees 
matter were “wrong”. Perhaps more 
usefully, Professor Bill Hodge pointed out 
that the community volunteers who act as 
administrators shouldn’t have to go to 
bed wondering if they’ll end up on the 
wrong side of a High Court judgment. To 
do otherwise isn’t a very satisfactory 
mode of existence. The answer, as ever, is 
access. 
 
Youthlaw’s 2012 report Out of School, Out 
of Mind found that England, South Africa, 
and certain provinces of Canada have an 

administrative structure in place for 
school exclusions to go to an independent 
appeal panel. As a regime, it’s faster and 
less costly for both school and family. It 
also hasn’t had a floodgate effect – only a 
quarter of all appealed cases found in 
favour of the pupil. Even on those stats, 
more New Zealand students would be 
getting wrongful decisions overturned 
under such a system than are right now. 
 
Access isn’t just about a vindicating day in 
court for protective mothers or fathers. 
The lower stakes could mean schools 
waste less time defending poor decisions 
than explaining their own poor 
circumstances. For their own part, without 
wearing the hat of school administrators, 
a panel could decide a matter on natural 
justice and not resource constraints. 
 
In doing so, they’d send an implied 
message to the Ministry of Education: 
you’re letting your schools down, and the 
effect is that they let their neediest down. 
It’s no more activist than the tenor of 
certain recent High Court decisions, but it 
closes a vast gulf between that forum and 
stale biscuits and Bushells in the staffroom 
on a Wednesday night. 
 
These kids are not political priorities, 
though their potential future cost suggests 
they should be. A similar panel in NZ is 
probably years down the track – even if 
that’s the case, the best schools and 

boards are already realising that youth 
misconduct and discipline is a dynamic 
event. Offenders and victims trade places 
on a dime, the worst behaviour is a 
symptom and not a disease, parents need 
empowering and psychologists, social 
workers – even lawyers – have a part in 
facilitating a fair outcome. I’ve seen them 
do it, and they do so against fearful 
financial odds. 
 
The students that benefit from these 
environments will be the lucky ones. But 
facing expulsion from school in New 
Zealand isn’t always fair, and a lot of the 
time it can be final. Sometimes you 
squeak through, or sometimes you’re too 
smart and too rich to have to squeak 
through in the first place. And sometimes 
you won’t even be in with a chance. 
Sometimes never. 
 
Certain details, including locations and 
names where used, have been changed to 
protect former students, their families, 
and those school staff and boards. 
 
*This article was first published on 24 
November 2014 in the Pantograph Punch. 
The article has been reproduced with the 
author’s permission. You can view the 
original article here: http://pantograph-
punch.com/post/three-boys  

 
 

 

 

 

 

 

 

 

“As Principal Youth Court Judge, I claim no expertise in education law or policy. However, to be involved in the Youth Court is 

daily to confront young offenders, almost all of whom are not part of the education system. While there are no accurate 

figures, anecdotally it is thought that up to 65-70% of offenders in the Youth Court (and only the most serious 20% of 

offending results in Youth Court charges) are not formally “engaged” with the education system.  The word “engaged” is 

used advisedly.  Technically, many are not truants, because they are not meaningfully enrolled at a secondary school to be a 

truant from.  They are simply not in the formal education system.  They are drifting.  They are between schools.  They may 

have been excluded, are not now enrolled elsewhere, or are awaiting placement in alternative education. Or they have 

drifted out of alternative education and are waiting for a course, seeking employment, or sadly, and too often, simply doing 

nothing…” 

 

You can access the full report here:  

http://www.youthlaw.co.nz/wp-content/uploads/Out-of-School-Out-of-Mind-web1.pdf
http://www.youthlaw.co.nz/wp-content/uploads/Out-of-School-Out-of-Mind-web1.pdf
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Introduction 
 
As Principal Youth Court Judge, I claim no expertise in education law or policy. 
However, to be involved in the Youth Court is daily to confront young offenders, 
almost all of whom are not part of the education system. While there are no accurate 
figures, anecdotally it is thought that up to 65-70% of offenders in the Youth Court 
(and only the most serious 20% of offending results in Youth Court charges) are not 
formally “engaged” with the education system.  The word “engaged” is used 
advisedly.  Technically, many are not truants, because they are not meaningfully 
enrolled at a secondary school to be a truant from.  They are simply not in the formal 
education system.  They are drifting.  They are between schools.  They may have 
been excluded, are not now enrolled elsewhere, or are awaiting placement in 
alternative education. Or they have drifted out of alternative education and are 
waiting for a course, seeking employment, or sadly, and too often, simply doing 
nothing.  
 
My Main Point 
 


Attending and participating in school (or a meaningful alternative) is a highly 
protective factor against risk. It builds resilience and the potential for positive life 
outcomes.   
 
The question those concerned about youth offending most often ask is “what is the 
single most important step that could be taken to reduce youth offending?”  Is there a 
“king hit”?   Of course there isn’t! However, keeping every young person actively 
involved in some form of education until the age of 16 would be a very good start.  
Especially as Police figures indicate that, generally, 25% - 30% of youth offending 
takes place between 9.00 am and 3.00 p.m. Monday – Friday. In some areas it is 
much higher.  Although rather a simplistic analysis, just keeping young people at 
school could, conceivably, reduce youth offending by 25%! 
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Youth Offending and Youth Offenders 
 
 As a very crude generalisation, up to 80% of young offenders commit about 20% 


of total youth offences.  These offenders are often described in the literature as 
“adolescent limited” or “teenage only” or “desisters”.  Few of these offenders 
come to the Youth Court, nor need to come to the Youth Court.  Most are dealt 
with by the Police Youth Aid section, by prompt, firm, creative community based 
interventions. Most of these offenders are at school. Most (80%) never re-offend. 
Their offending could be said to be a consequence of a still developing brain, 
particularly the frontal lobe of the brain which governs impulse control and wise 
decision making. Typically, this group of young offenders lead largely ordered 
lives and are engaged in school. Their offending is often connected to heavy 
cannabis use, a poor choice of friends and/or significant family/parental upheaval.  


 
 However, 5-15% of young offenders commit 40-60% of offences; e.g. Invercargill 


where 11% of young offenders commit 48% of offences.  They are referred to in 
the literature as “life course,” or “early on-set,” or “serious young offenders”.   All 
of these offenders come to the Youth Court.  (Between 15 – 25% of all Youth 
Offenders appear in the New Zealand Youth Court.) 


 
 About 3000 young people appeared before the Youth Court in 2013. Given 


repeats, we think there might be up to 4,000 actual appearances.  Of that 
number, 1 – 2,000 are serious, persistent, “life course offenders”.  They could be 
referred to as today’s  “human time bombs” and come with a constellation of 
usually co-occurring issues, chief of which are: 


 


 81% are male. However the number of young women who offend, 
especially violently,  is increasing. 


 70 - 80% have a drug and/or alcohol problem, and a significant number 
(up to 30%) are drug dependent/addicted. 


 65 - 70% are not engaged with school – most are not even enrolled 
at a secondary school.  Non-enrolment, rather than truancy, is the 
central problem for the Youth Court. 


 Most experience family dysfunction and disadvantage; and most lack 
positive male role models. 


 Many have some form of psychological disorder, especially conduct 
disorder, and display little remorse, let alone any victim empathy. Many 
will also have neuro-developmental issues such as traumatic brain injury, 
fetal alcohol spectrum disorder, autism, attention deficit disorder, speech 
and communication disorders, a specific learning disability (eg dyslexia), 
or a combination of these.  


 Māori seem to be disproportionately represented at every stage of the 
youth justice process. 22% of the 14-16 year old population is Māori. 
However, Māori make up 52% of apprehensions of 14-16 year olds and 
around 54% of Youth Court appearances (over 90% in some areas of 
high Māori population). They are given 65% of supervision with 
residence orders (the highest Youth Court order before conviction and 
transfer to the District Court). These figures are a particular challenge to 
the youth justice system, and to all working with young offenders.  
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 Many, up to 70%, have a history of abuse and neglect, and previous 
involvement with Child, Youth and Family Services.  


 
 


Offenders such as these pose a serious problem for every Western country and 
present a challenge for any youth justice system.  Many in this small group 
continue to re-offend.  No youth justice system yet, has been able to eliminate all 
re-offending by this hard core group. 


 
This small group are socially disruptive, represent a disproportionate drain upon 
their communities, and are tomorrow’s potential adult career criminals.  As such 
they are perhaps controversially described as today’s “unexploded human time 
bombs”. 


 
 
Involvement in school is one of the big four protective factors against risk  
 
Involvement in education is one of the “big four” protective factors against future 
adverse life outcomes, including criminal offending.1  The “big four” areas / risk 
factors for young people are family, school, friends and community involvement and 
connection. 
 
The importance of school participation was emphasised in the important research by 
Ms Kaye McLaren: 
 


“Lipsey (1992) found that impact on delinquency was more strongly linked with 
participation in school by young people than with school achievement or changes in 
psychological measures.  Neither of the latter had a significant relationship with 
delinquency.  Simply participating in school appeared to lead to changes in 
psychological measures, interpersonal adjustment, academic performance and 
vocational accomplishment.  Lipsey concluded that “while change in psychological 
variables and interpersonal adjustment… does not seem to be closely linked to 
change in… delinquency, it does seem to be closely linked to change in… school 
participation which, in turn, is linked to change in delinquency” (1992:142).  So it 
appears that increasing participation in school by young people is a key part of 
reducing their antisocial behaviour and offending.” 2     (Emphasis added). 


 
 
The link between non-school attendance and crime 
 
Not all truants or non-school attendees commit offences or become young criminals.  
However, the great majority of offenders before the Youth Court are not at school.   
 
The link between non-school attendance and offending may not be causative, but 
there is certainly a clear association.  Moreover, non-school attendance is seldom 
the problem.  It is usually a symptom of much greater problems at home, with peers, 


                                                           
1McLaren, Kaye.  “Tough is not Enough – Getting smart about Youth Crime”.  A review of research on 
what works to reduce offending by young people.  Ministry of Youth Affairs, June 2000. 
2
Ibid, p31. 
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or with drugs/alcohol/psychological or psychiatric issues or with learning/behavioural 
problems.  An unresearched issue in the New Zealand is the number of young 
offenders who may have specific learning disabilities, or other neuro-developmental 
disorders.  
 
As noted by Judge Fred McElrea in a 1997 paper,3 an American writer recently 
summed up the connection between education and crime this way: 
 


“Truancy may be the beginning of a lifetime of problems for students who routinely 
skip school.  Because these students fall behind in their schoolwork, many drop out 
of school.  Dropping out is easier than catching up.Truancy is a stepping stone to 
delinquency and criminal activity.  A report compiled by the Los Angeles County 
Office of Education on factors contributing to juvenile delinquency concluded that 
chronic absenteeism is the most powerful predictor of delinquent behaviour.Truant 
students are at a higher risk of being drawn into behaviour involving drugs, alcohol or 
violence.  A California deputy assistant attorney who handles truancy cases says he 
has “never seen a gang member who wasn’t a truant first”.4 


 
 
 
Educational Disengagement and Health Issues 
 
Disengagement from school is a red flag for a high risk of adverse health outcomes. 
According to experts from the Auckland District Health Board (ADHB), young people 
who subsequently die have significantly higher rates of disengagement from school 
than the normal youth population: 
 


“Education is one of the strongest predictors of good health status. Young people 
who achieve at school are more likely to grow up healthy and successful. 
Conversely, young people who drop out of school prematurely are more likely to 
engage in risky behaviours and to have negative health and social outcomes. The 
ultimate negative outcome is early death. Child and Youth Mortality Review Groups 
(CYMRG) review deaths of children and youth aged 28 days to 24 years to identify 
the circumstances leading up to a death, specifically looking for points of intervention 
which may prevent similar deaths from occurring. In the 3 years since starting 
reviews, the ADHB CYMRG has identified a high rate of school disengagement and 
dropout in the lives of young people who subsequently die from any cause”.5 


 
Proposed research is to be carried out by the ADHB to determine the frequency of 
stand-downs, suspensions, exclusions and expulsions from school among reviewed 
mortality cases and to compare information with national population-based data. 
 
The correlation between educational disengagement and adverse health outcomes 
has prompted local action by the ADHB, and school based health services now 
conduct health assessments on suspended or disengaged youth. School stand-


                                                           
3
 McElrea, FWM., “Win-win” Solutions to School Conflict, a paper presented at the Contemporary 


Issues in Education Law: Strategies for Best Practice conference, Sydney, 7-9 July 1997. 
4
 Garry, Eileen M., “Truancy: First Step to a Lifetime of Problems”, in Juvenile Justice Bulletin (Office 


of Juvenile Justice and Delinquency Prevention, US Department of Justice), October 1996, p1. 
5
 Leversha, Alison and Peacock, Sue, Being stood down from school is a cry for help, 2014. 
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downs have also been added as a specific objective in the Youth Health Plan for the 
Auckland Region.  
 
Specific issues for education 
 
Those who work with youth offenders are concerned about a number of issues in 
relation to education.  A detailed analysis of these issues is outside the scope of this 
paper.  It is sufficient simply to list the key issues. Many of these were helpfully 
identified in detail by now Dame Pat Harrison, former principal of Queen’s High 
School, Dunedin.6 
 
 


 School Participation: The fundamental issue, from the perspective of the Youth 
Court, is simply school participation. Although a crude generalisation, there is 
truth in the statement that “every young person kept at school is one less 
potential young offender”.  There is a great opportunity here (and with respect, a 
great responsibility) for the education sector to at least indirectly reduce youth 
(and subsequent adult) offending.  


 


 Rates of Non-enrolment: A national database of students that are enrolled in 
school has now been compiled. This is considered a significant step forward. 
‘Enrol’ is an electronic register that catalogues each student currently enrolled in 
a school. The system will pick up if a student is no longer enrolled in a school for 
more than 20 consecutive days and enquiries will be made as to why that student 
has not re-enrolled in another school. Enrol shows that there are around 2300 
students that are currently not enrolled in any school and most of these are 
secondary school students. Although Enrol is a useful tool to identify young 
people who have “fallen through the cracks” in the education system, the exact 
extent of the problem still needs to be addressed, and this would appear to be a 
key priority.  


 


 Truancy: Rates of unjustified absences remain unacceptably high. In 2011, an 
attendance survey found a truancy rate of 4%.  That constitutes about 29,000 
students absent from school without justification on any given day. Truancy is 
significantly more likely for those who are Māori (38%) or Pacific Island (14%), 
and who are from a low socio-economic area. More than likely they come from a 
town and are at a secondary school of between 251-500 students. In February 
2013, the Government rolled out a new Integrated Attendance Service (IAS) that 
combines the old Non-Enrolled Truancy Service (NETS) and the District Truancy 
Service (DTS) into one integrated service. IAS aims to support schools to better 
manage attendance and reduce truancy and non-enrolment by supporting 
students to return to school. If a student is unjustifiably absent, the school will 
complete a referral and the Attendance Advisor in their area will follow up the 
notification and try and get to the bottom of the student’s non-attendance.  


 


                                                           
6
 Pat Harrison, “Youth Justice: Education Issues” A Discussion Document commissioned by the 


Institute of Public Policy, School of Government, Victoria University and the Principal Youth Court 
Judge, May 2004. 
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The new attendance system relies heavily on inter-agency and community 
support to help raise attendance and engagement. One of the major challenges 
with this system is the huge caseload for the local Attendance Advisor who might 
have up to 100 cases at any given time and the Ministry advises that resources 
and training are issues being addressed. Only time will tell if the new system will 
help support those 29,000 students to get back to school each day and engaged 
in their learning. 


 


 Suspensions/exclusions from secondary schools:  In 2012, levels of 
suspensions/exclusions, in both primary and secondary schools, fell to their 
lowest in 13 years of recorded data.  In 2012, 3,061 students were suspended, 
and 1,257 students were excluded or expelled. Males and Māori were vastly 
over-represented while drugs (and substance abuse) and continued 
disobedience remained the most frequent reasons for suspensions. There is a 
clear correlation between the socio-economic mix of the school and high rates of 
exclusions. An associated issue concerns the responsibility of an excluding 
school to attempt to re-enrol an excluded student in another secondary school. 
The point needs to be made that every excluded student is problem relocated, 
not solved. There is a real challenge for schools to hold on to all students 
wherever possible, although recognising that sometimes (eg for safety reasons) 
exclusion is inevitable. Simplistic as it is to say, every excluded student is one 
more potential young offender. And if exclusions are necessary, there are surely 
reciprocal responsibilities on other schools to try, wherever possible, to enrol that 
student. 


 


 Suspensions/exclusions of Māori students:  It is worth celebrating that rates 
of suspensions and exclusions are generally decreasing across the board. 
Special initiatives to reduce suspensions/exclusions of Māori students have 
resulted in a decline in Māori exclusion levels. However, Māori students are still 
significantly more likely to be suspended/excluded than students from any other 
ethnic group. This is concerning. And while complex issues do not have simple 
solutions, it does beg the question, why is this issue particularly important in a 
youth justice context? We know that Māori students are being exited from the 
education system at a disproportionate rate. We also know that young Māori are 
entering the youth justice system at a disproportionate rate. These may be just 
two snapshots of information, but we shouldn’t underestimate their 
interrelationship.  


 
 


 Alternative Education:  Some students will inevitably be alienated from school.  
What becomes of them?  Some form of alternative education system is probably 
necessary. Alternative Education (AE) is an initiative for students who have 
become alienated from “mainstream” high schools. Many of the students placed 
in AE have been long term truants or have been suspended from one or more 
schools. The AE policy aims to re-engage students in some form of “mainstream” 
secondary or tertiary education over the 12 – 18 months that a student may 
spend there. Approximately 3500 students participate in AE each year, two thirds 
of which are Māori and two thirds of which are male. Ministry of Education data 
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indicates that just over one third of students who leave AE each year return to 
secondary education, training or employment.7 
 
There are some important issues around the alternative education debate.  Is 
there a national strategy as to the quality of alternative education?  Who should 
be eligible for it?  Is alternative education a threat to mainstream education if the 
barriers to entry are too low?  Should alternative education be limited to students 
of secondary school age, or should it include those of intermediate age as well? If 
so, are the aims for alternative education the same for each age group?  Should 
there be a seamless transition between secondary school and alternative 
education? Is the aim to return “AE” students to “mainstream” education, a 
priority? Is there clear quality control of standards and performance of all 
alternative education providers? Why do a small (but significant) number of 
students not make the transition?  


 


 Correspondence School:  Is this excellent service sometimes used as a virtual 
“dumping ground” for students who simply cannot cope or survive within 
mainstream education or any other alternative?  Is it fair to place this burden on 
the Correspondence School, if it is done simply to ensure that problematic youths 
are technically enrolled? If so, is Correspondence properly resourced to do this 
challenging and important job? 


 


 Exemptions:  The Secretary of Education can exempt a 15-year-old student 
from attendance where the educational problems, conduct of the student or 
suitability of the school environment are such to convince the Secretary to do so.  
In the early 2000s, exemptions were a major concern of the Youth Law Tino 
Rangatiratanga Taitamariki.  In a paper presented at a Youth Law policy 
conference in November 2003, solicitors from Youth Law noted: 


 
“In our experience this option is used frequently with regards to 15-year-old students excluded 
from school who fail to be accepted into another school as a result of their exclusion and 
require considerable efforts by the Ministry of Education to facilitate a placement”.8 


 
A key issue was whether exemptions were granted too easily. In 2002, early 
leaving exemptions were granted to 3,848 students, for the purposes of entering 
employment or being enrolled on Youth Training Courses. There was a question 
about quality standards of some courses, and the extent to which they could 
address educational under-achievement.  
 
The Ministry of Education has since strengthened its early leaving application 
and approval process. Also, the Ministry is now responsible for providing greater 
resources to schools to cope with those non-exempted students. Subsequently, 
the rate of early leaving exemptions for 15 year olds has dropped by over 90% 
since 2006. In 2012, there were only 313 early leavers, which is a sharp drop 
from nearly 4,000 early leavers in 2006. However, although the decline in rates 


                                                           
7
 Ministry of Education, Alternative Education: An Evaluation of the Pedagogical Leadership Initiative 


(September 2012), October 2012.  
8
Hancock, J., and Trainor, C., Ensuring consistency with the Education Act 1989: In a child’s best 


interests. 
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of exemptions granted between 2006 and 2011 was similar for all ethnic groups, 
Māori students still have much higher rates of early leaving exemptions 
compared with students from other ethnic groups.9  
 


 


 Targeted intervention for conduct-disordered young people at school: 
Professor David Ferguson has commented that, in his view, all roads [in the area 
of youth justice] lead to and from conduct disorder. Conduct disordered young 
people (boys, in particular) are violent, aggressive, oppositional, and rule- 
breaking. They need professional attention so they are not dangerous to 
themselves or those around them, let alone to assist them stay in or return to 
education.  
 
Dr John Church in his important 2003 Report on this issue, noted that about 7-
9% of all boys will be persistent anti-social children many of whom will go on to 
become delinquent youth and then adult offenders. 
These boys present a significant challenge to the education sector. Teachers are 
understandably ill-equipped in this regard, and sometimes no amount of teacher 
training will assist, such are the depth of the problems. Only professionally 
trained psychologists can work meaningfully with these young people and their 
families. 
 
In short the “Education Sector” cannot solve by itself the problem of seriously at 
risk youth. Teachers are not police officers, or social workers. School, however, 
remains the best entry point and the least threatening environment where the 
issues facing these young people and their families can be identified and 
addressed. 


 
In this respect, the work of the following researchers is profoundly important: 
Professor John Church (College of Education, University of Canterbury) 
Professor John Werry (Professor of Psychiatry, University of Auckland) 
Professor David Ferguson (Longitudinal Study, School of Medicine, University of 
Canterbury Christchurch) 
Professor Ritchie Poulton (Longitudinal Study, Otago University) 


 
 
Conclusion 
 
The number of young people outside the education system (excluded, or non-
enrolled) is at least 2,000. This is only a small proportion of the 300,000 plus young 
people of secondary school age.  But these young people who are outside the 
school system, are virtually the whole of the problem in Youth Court.  This is why 
focusing on keeping young people in school is an absolutely crucial aim in terms of 
the youth justice. 
 
 


                                                           
9
 Ministry of Education Early leaving exemptions, 2013. 
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In the context of the youth justice 

system, there is incredible value of 

“at risk” youth being involved in 

sport. 

 

The current thinking on this issue tends 

to be framed as the need to promote 

resilience in young people, particularly 

young people that are "at risk". 

 

It is well documented by practitioners, 

researchers,  policymakers and 

communities that there are a few critical 

ingredients that contribute to a young 

person’s potential involvement in crime. 

This rhetoric is often framed as a young 

person’s “risk” or “resilience”. There are 

the “big four” domains from which risk 

and resilience emanate:  

1. family;  

2. community;  

3. school; and  

4. peer group. 

Dysfunction in any of the “big four” areas 

in which a child’s development takes 

place can lead to criminal behaviour, or 

at least reduce resilience and heighten 

risk. For example, a negative family 

characteristic, such as poor parental 

supervision or parental criminality, is 

often identified as a risk factor for future 

offending, and children who come from 

such homes are believed to be at greater 

risk or are more likely to commit 

offences than children who do not. When 

the reverse occurs – such as a child 

growing up in a loving and supportive 

home – these variables are referred to 

as protective factors, as they promote a 

child’s resilience or provide protective 

barriers against the onset of criminal 

involvement – even in the light of 

adverse conditions 

In the New Zealand context, some 

common “risk factors” or early life 

experiences that are associated with 

offending by young people (and which, 

not surprisingly, are all linked to the 

family) include: 

 not being cared for as a child;  

 having a young parent and parents 

separating or living apart;  

 showing signs of psychological 

disturbance from a young age;  

 the family having little money and/or 

living in many places;  

 parental criminality and involvement 

in the use of drugs;  

 harsh physical punishment, physical, 

sexual and/or emotional abuse;  

 witnessing family violence or bullying;  

 the family not knowing where their 

children were when they went out, or 

not supervising children’s leisure 

activities;  

 the child not having a relationship with 

their father; and 

 associating with anti-social peers. 

The converse of risk factors are protective 

factors, or networks that build resilience. 

Sport is one of the major protective 

factors and domains that build resilience 

in all "big four" domains (family, 

community, school, and peer 

group).  When a young person is involved 

in sports, they are introduced to new to 

new social groups and activities which 

don't involve antisocial behaviour, there 

can be improved parental participation 

and more positive school engagement. 

Sport also helps: 

 teach young people to be good role 

models; 

 to model a team ethic; 

  to identify with and feel part of 

something bigger; 

  to connect with the wider community 

and 

  to use their time in a more productive 

and healthy way. 

For more on risk and resilience, see 

"Tough is Not Enough—Getting Smart on 

Youth Crime”, research by the Ministry of 

Youth Affairs (June 2000). 

 

 

 Sports:  
 one of the “big four” domains 

 
If you are involved with a sports 

organisation working within the 

youth justice sector and want to 

share some of your experiences, 

we would love to hear from you. 
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“This book is a New Zealand story, a celebration of the innovative family group 

conference as a process – a human strategy where the state, whānau and families, 

young people who have offended and victims come together. 

Here is an engaging exploration of the powerful tool for resolving youth crime using 

true stories and real youth justice family group conference outcomes. Here you will find 

opinions from New Zealanders working within the field of youth justice inside and 

outside government. 

This remarkable interface between the law, the community and young people who 

offend shows the human cost of crime and the human commitment to repair harm. Not 

only does this book look at how it is done and why it is done, it also considers the 

future of the youth justice family group conference. New Zealand has done well and 

has much to celebrate but is there more to do?” 

Review in NEW ZEALAND LISTENER written by Catherine Masters 

You can order the book from: http://www.henwoodtrust.org.nz/book-order-form 

New Zealand's Gift to the World: the Youth Justice Family Group Conference 
Carolyn Henwood and Stephen Stratford 

The book was first launched at Te Papa on Monday 1st December 2014. It was later launched at Hoani Waititi Marae on 

Tuesday 10 Febrary 2015. Photographs from the launch at Hoani Waititi Marae below. All photographs are credited to 

Cherrilee Fuller, Taiao Photography 

The three Principal Youth Court Judges since 1989 are from left: Sir 

David Carruthers, Retired Judge Mick Brown (the first PYCJ who 

established the new system throughout New Zealand) and Current 

Principal Youth Court Judge Andrew Becroft.  

The wharenui, Hoani Waititi Marae 
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New Zealand 

 Latest Research /Articles 

    

Title: Out of step and out of touch: Queensland’s 2014 

youth justice amendments 

Author: Jodie O’Leary 

Source: (2014) Current Issues in Criminal Justice 26

(2) 158 

Abstract: Early in 2014 Queensland significantly 

transformed its Youth Justice Act 1992. The 

amendments included removing the principle that 

detention should be a last resort, providing for the 

automatic transfer of 17 year olds in detention to adult 

correctional facilities and a mandatory boot camp 

order for recidivist motor vehicle offenders in 

Townsville. This article demonstrates that these 

amendments are out of step with other Australian 

jurisdictions, conflict with international obligations and 

are out of touch with the evidence as to best practice 

in youth justice.  

Australia 

Title: Public attitudes toward youth offenders: a 

national survey of public attitudes toward youth 

offenders and managing their offending 

Authors: Sarah Miles and Dr Ian Lambie 

Source: University of Auckland, December 2014 

Abstract: The purpose of this study was to explore 

public attitudes toward various responses to youth 

offending, including rehabilitative and punitive 

approaches. In doing so, the study aimed to reduce 

recidivism by providing evidence of a mandate from 

the general public to implement what works in 

addressing youth offending. 

 

Title: Engaging youth in youth justice interventions: 

well-being and accountability 

Authors: Samuel Henry, Mark Henaghan, Jackie 

Sanders and Robyn Munford 

Source: http://yjj.sagepub.com/content/

early/2014/12/11/1473225414562636.full.pdf+ht

ml  

Abstract: This article argues that youth justice 

interventions which combine both accountability and 

well-being components (comprehensive) are most 

likely to be effective in terms of improving quality of life 

of youth and reducing the likelihood of reoffending. It 

also argues that effective interventions are those that 

actively engage youth and their families in the 

development of plans and in intervention processes 

(engagement). It draws on two case studies from a 

large national mixed-methods study: The Pathways to 

Resilience research programme. 

 

Title: Youth Justice Co-ordinators’ perspectives on New 

Zealand’s Youth Justice Family Group Conference 

process 

Authors: Christine Slater, Ian Lambie and Heather 

McDowell 

Source: (2014) Journal of Social Work http://

jsw.sagepub.com/content/

early/2014/10/01/1468017314552159  

Abstract: The article describes an evaluation of New 

Zealand’s Youth Justice Family Group Conference 

process from the perspectives of Youth Justice Co-

ordinators. The study aimed to understand the 

development of practice, to identify factors constituting 

best practice and areas of process weakness. Data 

was obtained from semi-structured interviews with 

Youth Justice Co-ordinators. The Youth Justice Family 

Group Conference process was reported by 

participants to be effective for the majority of young 

people, but inadequate for recidivist, high-risk 

offenders. Best practice included: aligned professional 

approaches to conference philosophy and practice, 

service delivery by trained Youth Justice Co-ordinators, 

conference preparation quality, victim inclusion, and 

determining a strengths-based personalised plan for 

the young person. Several process weaknesses were 

identified. 

Title: Community involvement in restorative justice: 

lessons from an English and Welsh case study on 

youth offender panels 

Author: Fernanda Fonesca Rosenblatt 

Source: Restorative Justice 2(3) December 2014 

Abstract: Restorativists have always promoted and 

fiercely defended the involvement of the community in 

restorative justice programmes. Nevertheless, in order 

to justify community participation in recuperative 

processes, they have often relied on assumptions that 

have not yet been empirically verified. The research on 

which this article is based was aimed at confronting 

such assumptions. A case study approach was 

adopted to examine the involvement of the community 

in one selected practice of restorative justice, namely 

youth offender panels in England and Wales.  

United Kingdom 

Canada 

Title: An opportunity for equality Kokopenace and Nur 

at the Supreme Court of Canada 

Author: Rosemary Cairns Way 

Source: Criminal Law Quarterly 61(4) December 2014 

Abstract: This article discusses the emergence of an 

expanded conception of criminal law in Canada which 

takes into account the constitutional value of equality, 

focusing on the Supreme Court of Canada cases R v 

Kokopenace and R v Nur which deal with the scope of 

an Aboriginal defendant’s constitutional right to a 

representative jury roll and the constitutionality of a 

mandatory criminal sentence for the offence of gun 

possession.  

http://yjj.sagepub.com/content/early/2014/12/11/1473225414562636.full.pdf+html
http://yjj.sagepub.com/content/early/2014/12/11/1473225414562636.full.pdf+html
http://yjj.sagepub.com/content/early/2014/12/11/1473225414562636.full.pdf+html
http://jsw.sagepub.com/content/early/2014/10/01/1468017314552159
http://jsw.sagepub.com/content/early/2014/10/01/1468017314552159
http://jsw.sagepub.com/content/early/2014/10/01/1468017314552159
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United States 

 Latest Research /Articles 

    

Title: A decade of progress: promising models for 

children in the Turkish juvenile justice system 

Author: Brenda McKinney 

Source: (2013) Journal of Islamic & Near Eastern Law 

12(1) http://escholarship.org/uc/

item/0xz1n2q0#page-9  

Abstract: Turkey has improved its approach to 

interacting with children in conflict with the law over 

the past decade, moving closer to a system that 

ensures its children the opportunity to strive for a 

better future. This Article focuses on two promising 

Turkish reforms that hold potential to improve juvenile 

justice systems internationally, namely: open model 

incarceration and Turkey’s approach to diversion. This 

Article demonstrates how a child-centred juvenile 

justice system can improve public safety and outcomes 

for youth. It also addresses potential challenges to 

each model and identifies broader issues that may 

require reform.  

Europe 

Title: Calculating the full price tag for youth 

incarceration 

Authors: Justice Policy Institute 

Source: http://www.justicepolicy.org/research/8477  

Abstract: The report documents the direct, state-by-

state costs to incarcerate youth and, using new 

methodologies advanced by academics and 

researchers in the field, provides an estimate of the 

long-term costs of unnecessarily confining young 

people in secure facilities. The report shows that the 

impact of confining youth is not limited to just 

economic or fiscal costs, and that the costs to 

taxpayers and policymakers are not justified by the 

outcomes. 

 

Title: Guiding Principles for Providing High-Quality 

Education in Juvenile Justice Secure Care Settings 

Authors: National Institute of Corrections  

Source: http://nicic.gov/library/029603  

Abstract: This is necessary reading for anyone involved 

with educating incarcerated youth. "Providing high-

quality education in juvenile justice secure care 

settings present unique challenges for the 

administrators, teachers, and staff who are 

responsible for the education, rehabilitation, and 

welfare of youths committed to their care”. 

In Local News... 

http://escholarship.org/uc/item/0xz1n2q0#page-9
http://escholarship.org/uc/item/0xz1n2q0#page-9
http://www.justicepolicy.org/research/8477
http://nicic.gov/library/029603
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THE YOUTH COURT 

OF NEW ZEALAND 

TE KOOTI TAIOHI 

O AOTEAROA 

The Ministry of Justice YCAP Information Sharing Guide 

is now available online:  

 

http://www.justice.govt.nz/policy/crime-prevention/

youth-justice/youth-crime-action-plan/publications/

global -publicat ions/y/youth -cr ime-act ion-plan-

information-sharing-guide  

  

The YCAP Information Sharing Guide is part of the YCAP 

toolkit: 

 

http://www.justice.govt.nz/policy/crime-prevention/

youth-justice/youth-crime-action-plan/policy/crime-

prevention/youth-justice/youth-crime-action-plan/youth-

crime-action-plan-toolkit 

  

This guide is for: 

 Groups that are developing and implementing 

youth crime action plans for their local 

community, and 

 Agencies wanting to share information to better 

manage a young person’s case. 

Sharing information about at-risk children and young 

people enables us to harness our collective strength, 

make better decisions and make a real difference to 

young people’s lives.   

 

When we’re making decisions about sharing 

information, we need to make sure we protect people’s 

privacy.  Many of you have asked for additional 

guidance on how to decide whether it is OK to share a 

young person’s information.  This guide will help you do 

that. 

 

At the heart of the guide is a simple five-step checklist 

that will help you make decisions about sharing 

personal information.  More detailed guidance is 

provided alongside each question. 

This guide should be read together with any specific 

guidelines produced by your agency on privacy and 

information sharing.  This guide is part of the ‘YCAP 

toolkit’, a collection of how-to guides and resources to 

help government agencies and communities work well 

together. 

Youth Crime Action Plan Information Sharing Guide 

Launch of Te Kōti Rangatahi ki  Tauranga Moana 

Aotearoa New Zealand’s thirteenth 

Rangatahi Court will be launched at 

Opopoti Marae ki Maungatapu in 

Taunranga on Saturday 14 March.  

 

Rangatahi Courts are a judicial initiative aiming to provide the best 

possible rehabilitative response to Māori young offenders by 

encouraging strong cultural links and involving communities in the 

youth justice process. Kaumātua and kuia (respected elders) provide 

support and assistance to the Judges and rangatahi. Te reo Māori and 

tikanga Māori (Māori language and custom) are incorporated into the 

court process.  

 

The hearings take place on a marae rather than in a Youth Court 

courtroom, although the process does not remove the Youth Court’s 

business from the courtroom to the marae on a wholesale basis. The 

purpose of having the subsequent hearing or hearings on the marae is 

for the Judge to monitor the progress of the Family Group Conference 

(FGC) Plan and to ensure that appropriate resources and programmes 

are in place. If the FGC Plan breaks down, or a formal order is to be 

made, the matter is returned to the Youth Court for the process to 

continue there. 

 

Evaluation of the Rangatahi Court has shown that young people feel a 

sense of accomplishment and pride after completing the process, 

that they take accountability for their actions and often stay engaged 

with the marae after their involvement with the court has ended. 

 

Te Kōti Rangatahi ki Tauranga Moana will be predominantly presided 

over by Judge Louis Bidois and Judge Alayne Wills. 

 

An update on the launch will feature in the next edition of the 

Rangatahi Court Newsletter. 

 

 

Advance Notice of Youth Advocates 

Conference and Lay Advocates 

Conference – claim the dates 
 

In an exciting first, there are two youth justice 

conferences planned for Monday 13 and Tuesday 

14 July in Auckland.  One is for Youth Advocates, 

the other for Lay Advocates.  The two conferences 

will be held at the same venue (Ellerslie Event 

Centre) to allow some sessions in common but 

each conference will also have specialist sessions 

for its advocates.  Pencil in those dates now and 

plan to attend.  For those who  normally have 

Youth Court on a Monday or Tuesday the Principal 

Youth Court Judge has arranged that there will be 

no courts held  on those days. 

 

Youth Advocates can register their interest with 

NZLS CLE at    

http://www.lawyerseducation.co.nz/shop/

Conferences+2015/16YAC.html    and they will 

then be automatically informed when registrations 

open.  Lay Advocates will be sent information 

directly shortly. 

Upcoming Youth/Lay Advocates Conference 

http://www.justice.govt.nz/policy/crime-prevention/youth-justice/youth-crime-action-plan/publications/global-publications/y/youth-crime-action-plan-information-sharing-guide
http://www.justice.govt.nz/policy/crime-prevention/youth-justice/youth-crime-action-plan/policy/crime-prevention/youth-justice/youth-crime-action-plan/youth-crime-action-plan-toolkit
http://www.justice.govt.nz/policy/crime-prevention/youth-justice/youth-crime-action-plan/policy/crime-prevention/youth-justice/youth-crime-action-plan/youth-crime-action-plan-toolkit
http://www.lawyerseducation.co.nz/shop/Conferences+2015/16YAC.html
http://www.lawyerseducation.co.nz/shop/Conferences+2015/16YAC.html

